1. Daneen A. Milam, do hereby declare the following fo be true and correct,
under penalty of penury:

1. My name is Daneen A Milam, | am over 21 years of age and competent
in all respects fo make ihis deciaration. | hold a Ph.D. in Educaticnal
Psychology from Texas A&M University. 1ama licensed Psychologist and

certified as a Health Service Provider in the State of Texas. My license
Aumber is 2-2661. | am board ceriified (a Diplomate) in clinical
neuropsychological. by the Ametican Board of Professional
Neuropsychology. | practice clinical Neuropsychology in San Antonio,
Texas where | have been the director of an assessment center for
more than sixieen years. | have served on the editorial board of
Archives of Clinical Neuropsycholegy, for five years. Much of my
present clinical practice is in the area of forensic Neuropsychology and
1 have conducted more than 20 examinations of criminal defendants.

| have testified in excess of seventy five (75) times as an expert witness
in the state courts of Texas for the Texas Depariment of Family and
Protective Senvices, Child Protective Services, and fourieen {14) timas
as an expert witness in state murder trials.

2. | have been retained as an expert in neuropsychology by Mr. James M.
Leitner, Attorney at Law, 10 assist in the representation of Mr. William D.
I'wan. My quatifications fo sefve as an expert in this field are enumerated
in my curricuturn vitae appended to this deciaration as Exhibit 1.

3. My analysis of this case invoived two parts. Firstd reviewed the records
and other testimonial information to assess what william's triai team
could have known about the need for a neurcpsychological evaluation of
\William before the trial, Afier \ performed a neuropsychological evaluation
of William, | reviewed most of the testimony from the irial in The
State of Texas vs. William Darin \rvan. Specifically, 1 have reviewed the
testimony of Dwayne Wolf, Roger Wedgeworth, Maurita Howarth, Randy
Schield, Kathy Masters, William Holder, Michael Masters, Jacqueline
Barrett, Anthony Rossi, Pete Schroedter, Marcel Dionn, William YWatson,
Kathryn Long, Tamara Liamas, Shanna Stryjet, Daniel Rinehart, Connie
summers, Darlene Hughes, and Mary Lou Brady, | have reviewed the
Mitigation testimony of Mavis rwan, Karen Johnson, Chenilte Ingram,
and Betty Rody. ! have reviewed the testimony of jail personnel, including
Carolyn Sawyers, Ernest Hiit, James Segura, and Bevon Ivy. 1also
reviewed the expert witness testimony of Dr. Karen Collaher. Although
sparse, ) have reviewed school and prison records.

4, There are multiple, overlapping indicators in this background information
that would have led a Neuropsychologist or similar specialist 1o suspect
that William may suffer from grganic brain damage and/or Bipolar




Disorder. William has been admitted to psychiatric hospitals

twice. His first admittance was at the age of 13 and his sacond
admittance was after the birth of his Down's Syndrame Son. Buring

his first hospitalization, William was given Depakote, a drug cemmonty
used with Bipolar patients. During his second hospitalization,

William was prescribed Lithium, which represents the gold standard for
Bipolar Disorder. Bipolar disorder is a mood disorder and at his trial,
there were numerous individual's who discussed his rage attacks.
During these episodes his family and friends discussed his behavior to
he totally out of character. He was said fo have a “good William” and a
vhad Wiliam.” During the trial mental health professionals were allowed ic
diagnose William without current interviews, standardized tesiing or &
review of his current functioning. He was diagnosed with inflammatory
labels, based upon opinion onty, and without serious challenge. At no
point was William assessed for Bipotar Discrder, yet his history of
hospitalizations should have been a signal to anyone evaluating his

records that this was an 1Ssue requiring further investigation.

William has stated that he had learning disabilities and gould not read
until he was an adult. School was a struggle and he dropped out of
high school after completing the tenth grade. Wiliam’'s father died just
o week before the trial began and he was described from the stand

as a good man wha warked hard to provide & home for his family.

After the trial, relatives provided statements that William's father was
abusive, slapped his sister hard in the face for superficial reasons,
stomped on his mother's toes and hit her in the face. He also raped his
mother while she was sleeping in the bed with one of her sons. None of
this information was provided to the jury at the mitigation stage of

the trial. Clearly, William was never properly evaluated and diagnosed
as a child and the treatment interventions he received may thus have
peen ineffective. Had William been evaluated prior to his capital murder
trial and had a psychiatric professional been provided with the full
information above, ! believe that any reasonably competent psychiatric
professional would have recognized the need to require William to
undergo a complete neurepsychological evaluation and trial counsel
should have known that William would need a through evaluation

before triai.

i first conducted a clinical interview with Wiltiam. Secondiy, 1 performed

a mental status exam to check his orientation to tirne, place, person and
to ensure that he was both wiling and able 1o complete the evaluation.

| spent approximately 10 hours aver two days conducting formal
neurapsychological testing along with a formal assessment of intellectual
potential and memory skills. William was given portions of the Halstead-
Reitan Neuropsychological Battery for Adults and several psychological
and neuropsychological tests such as: Reynolds Inteliectual Assessment
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Scales, Wide Range Achievement Test-3, Weschier Memory Scale-lll
Abbreviated, Comprehensive Trail Making Test, Verbal fluency, Purdue
Pegboard, Bender, and Draw-A-Person. | also used projeciive measures
such as: Minnesota Muitiphasic Personality Inventory (MMP1-2),
Sentence Completion and The Millon Clinical Multitiaxial Inventory-3.
These tests are ail accepted and recognized as reliable within the
neuropsycholegical community. William was found to be making &

good faith effort and not malingering.

While many of ¥illlam's measures were within normai limits, certain key
aspects of William's neuropsychelogical examination were in & range
generally considered to reflect grganic impairment of the brain. He
exhibits, across most instruments, an inability ta inhibit impulsive
responses and disturbances of muscular control resulting from deficits

‘4 the central nervous system called constructional dysphasia. He
exhibited verbal attentional deficits, impulsivity, organizational deficits
and the partial loss of the ability to perform coordinated acts. The results
tend to indicate frontal and temporal lobe dysfunction that is exhibited In
poor planning and organization skills which have a sighificant impacton a
person's ability to benefit from feedback and alter behavior,

Comparing across the records reviewed and his neuropsychological
evaluation, these performance paiterns establish that, from a young age,
William consistently displayed distractibility, and impulsive behavior, often
ta the exient that he appeared moody, goofy, and immature, Due to his
mood disturbance he had a reduced ability to perceive the conseguences
of his actions and this neurclogical difference has been diaghosad by
some mental heaith professionals as opposiiional bhehavior.

Comparing across his siructured and unstructured personality measures,
William exhibited a state of cognitive disarray that indicates his lack of
organizational skills were not purposeful or neglectiul on his part. He
exhibited a clear pattern of Bipolar characteristics that included
hyperactivity, immaturity, poor probiem solving and poor regulation of
thoughts, feelings, and abilities.

Bipolar Disorder is a medical problem that is not the result of lack of will
power. It is a biclogical and chemica! malfunction. The effects of
William's inherited disorder were no doubt aggravated by the abusive
home environment that went unacknowledged by his family. The "don’i
see, don't tell” house rules made stable rule setting impossible. Children
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who suffer from a Bipotar discrder require intensive imit setting and a
stabte envirenment. The impact of positive structure on William is most
clearly demonstrated by his good behavior in the Polunski unit at
Livingston, Texas.

William was very disiractiole and was seen as both a hyperactive child
and a hyperactive adult. \While Bipolar children and adulis are distractible,
the primary problem is poor mood regulation. The appropriate medication
for Bipotar adults is a mood regulator. William did not have insurance and
self medicated using stimulants. Stimulants make a mood disorder worse.
In addition, life stressors, difficult relationships, and disruption of sleep
cyctes bring on symptoms and impact the course of a bipolar episode.
Considering the fact that William had been hospitaiized twice with this
disorder and was exhibiting a significant number of symptoms associated
with bipolar disorder, itis difficutt to understand why his freatment team
did not consider this diagnosis. It is alsa difficult to understand why this
issue was hot raised in cross examination of his prior providers whio

were making undocumented diagnosis under cath.

Wwilliam had an unfortunate combination of physical anomalies that so
often lead to poor regulation of behavior dating back to childhood. Early
an, his anomalies were exhibited as leamning disabilities As he grew older,
his anomalies were reflected in a poor understanding of social cues. Hig
ability to see that spacific choices lead to specific consequences Were
impaired and he was younger in brain development than his peers.
William was described as “silly” “goofy” and a follower. He described
himself as the class clown, Between fis brain defects and his mood
disorder, William was incapable of assessing and responding tc a rapidly
changing situation. His poor ability to think and plan (a frontal lobe
function} make hirm particutarly unsuited to predict the ouicome of his
behavior on a day to day basis. When combined with a bipolar nature,
his responses are also unpredictable. Neither of these conditions were

4 choice made by Wiliiam. ' :

| understand the mitigation factors presented to the jury on behalf of
William were as follows:

His stepmother stated William was a good son and good father.

His sister stated he acted appropriately with girls and was a
hard worker and good man.

Chenille Ingram, sister of Tamara Llamos, who testified against
william, noted he was popular in the neighborhcod.



His aunt stated he was a good boy who went with his grand
parents o their eye examinations.

Dr. Karen Gollaher, an expert wiiness, who testified about
the characteristics of sex offenders.

Four depuiies at the jail wha tastified that William had no
bad deeds during his year of incarceration while awaiting
tnal.

It is my apinion ihat the forgoing list of mitigating factors do not
accurately capture the neurapsychological impairments under which
william suffers.

14. Additionally, the jury did not nave available for consideration the fact
that Bipolar disorder is amenable to medical treaiment. William's
intellectual potential is well within norma! limits and would serve as
a protective factor that would enable him to leam, adjust, and improve
in a prison setting, as indeed he has.

15.  Without a thorough evaluation and differential diagnosis, the presentation
of the defense case at the punishment phase of William's trial was
inadequate, and failed o inform the jury of many important and relevant
aspects of his psychological functioning. Without access to this
information, the jury would not be able to make a fair and balanced
assessment of his personal moral culpability.

|, Daneen A, Milam, daclare under penalty of perjury that the forgoing is
true and correct. Executed this 12" day of September, 2005

) e - )
/Dane

o A Milam, Ph.D., ABPN
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WILEIAM D. IRYAN

AFFIDAVIT IN SUPFORT OF WRIT OF HABEAS CORPLS

L. ¥dentity and backgronnd of affiant

My neme is Floyd L. Jenrrmgs, J.D., PhD.. L am a paychoiogist liceozed by the
State of Texas, License No. 20965, 1 am also mm slitorsy, 5BN 796823, 1 meceived tiw
Ph.D. degree in clinical psychology from The University of Texas, Southwestern Medics]
Schogol st Daitas, in 1972 and the furis Doctor degree from The University of Houslow in
1996 1 have examined over 1000 defendiants In criminal cases to dolarmine competency
andfor smmily 2nd have offered testomony in numerous casas. T am the sulhor of several
publicaiions and wes on the sdjunct faculty of The University of Texas School of
Medicine for over tweuty yoars.

[I. Mziuye amt limitations of this review

The subZeguent opinion sddresses the reasonableness and likelihood of the
opinions offered by Dr. Milam, including, bet nol limited ta, whether persons who have a
bipolar disorder can and do self-medicate tmough the use of illegal drugs, end
concurrntly, Sometimes ehgage in crimitinl auts of the most heious type. My apinion in
this matter is based upon the affidavit of Daneen A. Miltm, Ph.D. and is not based wpon &
clipical or forensic examination of the defendant, William I, Jrvan, review of the origina
data obtuined by Dy, Milam, or any testimony given in this case.

. Review of Dr. Milam’s statement
The primary issue in Dr. Milaw’s examination is whether the defendant had 2

bipolar disorder and whether, in fact, such a disorder ceald reasonably, and plausibly,
Adffdavit Iy Bloyd L. Tenmings, 1.6, PhD. pagesfi
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have cantributed to self-medication through use of illegal drugs, loss of comirol, and
violent neta, even ragefil acts. toward weomen tn particular, acts which arc to b vigwed
diffenmtly than the zational, deliberate, acts of & purposefol and criminal miod. De.
Milain figther concludes that this is information which should have been considersd a5

mitigating by any jury.

Dr. Milarn points out that the Jefendant had two psychiatric hospitalizetions and
cn both occasions he was regarded as tipolar and trealed with mood stabilizing agents,
Depatote and/or lithium carbonate. She farfher poinls cut thnt he hed e history of
leaming problems and psychological treuma. Mot powerful was her description of the
tesulls of neuropsychological appraisal which demonsirales impulsivity, mability to
$mpose detiberats and reasunable controls on otherwise mproper acts which leads to poor
tegulation of bthavior.

Dr. Milarn further points o devclapmental gnomalies in the defeadant lcading to
disurganized behavior, nability to ndsess and respomd properly to socinl circomstanoes -
and for that matter, strcss.

Critical to the development of the criminal yet in this casc is the fact that the
defendant wes described nu being on no psychotropic medication, having received no
recent treatment priot 1o the events leading t0 his prrest.

V. Opinion

It is my opinion that Dr. Milam’s extended evaluation (ien hours) and hir
considerad opirien, has enormous plansibility and weighl. Any jury considering the
sentence given to defendant skould have the opporiunity to consider the wmpact of 2
severe and persisteat mentat Hincss such as a bipolar disorder on the citminal act (it is
undisputed that this disgnosis js 2 severe and persisient mental illness).  All the mors
such evidegcr should be presented in a capital case where the death pealty is 4
possibility, inosmuch as such 2 colition is highly tikely to have miligating «ffect.
Antisoeinl behavior, however heinots, arising out of a disordercd mind, deserves not the

Adidavit by Floyd L, Jennings, ) 0, PhD. pagat2
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same penalty es the same hehavior axecnted with seif comiml end deliberate intent. And
&n ustreated bipolar disorder in m imgulse tidden and poorly-self-regulsted persern,
would be but a criminal act waiting te occur, '
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THE STATE OF TEXAS g
COUNTY OF HARRIS 5
YERIFICATION

BEFORE ME, the undersipned suthority, on this day personally appeared Floyd
L. Jennings, 1.D., Ph.D., who, after being duly sworn by me did ssy on oath 85 follows:

“] amn over the ege of eighteen, have not been convicted of a felony and am
competent 1o make this affidavit as a psychologist licensed by the State of Texas, I have
personally prepared the foregoing statement regarding  William D. frvan. [ am aware of
the facls steted thersin and said facts are rue and soreet to the best of my knowledge and
belie€”
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gmman TQ AND SWORN BEFORE ME BY, gﬁnﬁ L e gt 0,78 &
thig 1= e brar, 2008 ADD. ta certify which witness exy hand and
seal of office,
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