
STAM'S R.ESP]ONSE TO MMION TO COMPEL

R*pondeni $e Srlte of Tex6, by ond tbnush itl Assistant Dtrict Arodey for Hais

(  ounry ,  i r .6  rhF.  ds  Rcspon$torhe  Mol ion  roCompel th ;  Skk  b  A l low Lvrder .c  '1  lh t r

sole Possession lo be Subj€t€d to Forcnsic Tesring at the Expmse md Diccrion of rhc

Del.ndtur' (he@inatter 'Motion io Compcl) tued by williao Den Irvan (h€Einslier '1he

applica ), and in suppon ftcEor wonld show lhe fouowins:

Cadse No. 864923, 364928-A

EX IARTE $ INTHE I8O.i DISTRICT COURT

$ o F

WILLIAM DARIN IRVAN, $ TIARRIS COIINIY, TEXAS

Tho +plicanr's diEt appcal is cuftntly pendirs in ihe Coud of Cnminal Apperh

aruan v. Srde, No. At ?4,353.

Thc applicanas inilial applicarion fo. wil oi habeas cor?us puBuant to TEX. cRtu. lRoc

CoDEd I L071 lrs not yct b@n filed

I

Thc applicdt is coofin€d puBuet b fic judgnenr and *ntence of the l80rh Disrict

Coun of Hdis county, T€xas, in €au* nunb€r 364923 (rhe pnnary c$e), wheE tn€ applicanl

was contcted oi capital murder and $nb.ed ro d@th.

I

The applicant Willim Dain lasn h0s morcd rhis Coun to comp€l lbe 9ar! 10 atlow hin

ro subject evid€ncc b focnsic t€sling, wior sNh ctidem crendy in the possBsion of rhe Hdis

county Dhnid clerk's of6@ and rhc Hnis coumy sherilfs ofiie. Thc applicam ha atso



novcd this cdnrt to ordd th€ colletioD of nw evidentia.y sanples fmm a non-pdy, nmelt J&k

R4pondenl will addrers @h of lhe appliml's Fqustl in rm hercinbelov:

III.

1. Fin@mlil scEpin6 from l€ft .nd .ieht bmds ot ohrlrinlnt. The applicant

s*ks tesnng o. nogemail scEpinas Aon ihe conplainanls Gn {d rieht heds on &e bsis rhat

the scnpinss wodd yield epi*Elial cclh of her aft&ka- Hov€ver, this €riden* was akeady

subjelcd to foFnsic tqsdg by orchi.l Cellmtrk, as .videncd by it Novenber 18, 2002 epon:

lne sampl* m idendfid s FoRZZ 0t8 and FOR22rl{19 isx 70). wiuiu Joseph wason,

lab di@tor oi Orchid Cellmtut, Nshviltc. r4dficd ar fial rhal th* smpls werc &atyzed

alons wilh orher evidence in Ihe cse; rhere ws no tBrimony rhar Orchid C€llmark was abte b

<lev€lop a DNA pbfile foreign 10 Ihe conplainsr (xxln R.R ar 6, ?4,?8). The DNA found

undrr rhe complJinanas linBcmturs $6.oi i\rent wnh hcr ovn (I}Jtr R R d :Jr j. s r.,'ts

cvidcnce hd alEdy bm subj4red to DNA r*ting, and b@sue OEhid Celtmk vas unable 10

develop a rorcign prcfile fom rhe 6videne, theE is no ned to snbject rhe evidence to lunher

luithemore, lnft is no nccd for this eliden c 10 be tested because, in light of the DNA

cvi.rence admittcd at riali the applica.r cannor show a rcsonablc p6bability 1har he voutd not

have ben conlicted if the qulrs of lhis lesting had ben availabte prior to dat. FoEosic

evidence adnired al tial dononstrared tnar $c appticanfs DNA pro6lc mtched rhe DNA

Ecovcod fon th€ conplainant's r€ctal swab an<t sner and vaBinat swab sdck (SX ?0, 7l).

The applicmr did not psem evidence at riat tnar he and th. conplaindr had ever ensaaed in

consnsual sexual intercouGe. Thmforq even if addilionat tcsring of the finsemait s.npings



werc ro {irverop !n unknown DNA prcfile, the applicmt cannor show rhat such new evjdence

would have node a subsbntive diffecne at trial, nor can he should rhot n eoltd snpport at

actual innmnce claim in the iftrdt hab6 pro@€ding.

The applrcanrsek r6dne EllFd Lo Oe m.les or hdrevdm.e:

(r) a baii with o oot soveEd non rhc conplain&t,s teft fi.smail scdpinssi (2) a hajr

r€coveEd fron a knife al lnc crim merc; sd (3) a han Movded from ihc whel or a v,cuum

Basd on thc ldtjnony elicired ar rrial, rh@ ecE opp@ndy foDr h.is @ovc€d

rrcn the complain&fs finsemail schpinss; only de or $ese was tsted by oEhid Crllmdk

(sx 69X)OOII R.R. at ?lL?2, t67-r$). OEhid excluded rhe.onplainor, the applicant, and

Timodry Dtrde. 6 posibl€ coskibutoB of lhc haii fnhemoE, dcfens€ counset cros

eamined walson ar lensth abour (hd aacr that rhc hair had not ben ompftd virh susp@t rmk

Shadbolt s DNA prcnb (XXtr R.R. ar 70 ?2, 16?- 188).

TfieF is no indication thal a hair so@d film lhc *nife found at lhe critu *ne was

ever subj€cled ro DNA &alysn. Ilowevet n is import.nl for the Couft lo note the condidon of $e

evid€mc bd irs lconon al rhe qire snci the blood,stain,:d knire va found undem€arh !pai, oi

sbons, lyins on stue carper (SX 24, 25, 26)00( R.R_ at 2c2B).

The applicam also vetl ndhd restns md sal)6i! perfomcd on lhe h,ir @ov@d

ton lne whel of lhe v&uun cleanq found ar rlE crime s€.e. Again, n is impondr to nore lhe

condiho. oi the evid€.cc ed irs l6alio: ihe v&uun clmd wd atso srained wln bl@d, lying

next to lhe conplainmfs bodyi irs cont wppe<t Nund hd. a.d alt on bt@d soslcrl shag

carp€ti.3 (sx 27-32)(Xx R.R. 3!38). Thc haj. I6vGd rmn the v@m cl€ber ha b€n



Deriously subjsted ro DNA dalysis and lhe conplainml and rhc aptlicmt we€ bofi exctlded ss

The applicmt cbnor shw that dy fiItlE tc,ring on lnc hair evidene lkted above

wouid b€ erculpatory. Sp€iically, d€ applicmt h6 alr.ady ben eliminalcd s a @nributor of

fte hai^ eoveEd foD the fingmail smpinss and lhe wuum clmer, ed n is just ds likely thal

rhe applicant would be qcluded s o contdbubr ro ey hair @wr€d ftom fie bloody knife.

St tc s vitnes Walson lstilied a( ridl rhaL hsn is basically utquious. You nnd ir everyvhee.

It il mrch*, n cm be signifidi r it do€r nor harh, ir d(rN't ne4ssilt mm rhd it is fi is

not sisnincant 0<xn R.R. at ?2-73). FunhsrmE. hair is evqywhe€ iI carper, anyono who

walks riruugh a carleed mom can lqv€ hair b.hind, md bair daiftty sricks to bt@dy surfaas.

(X](Ill R.R. ar 73).

Thc applicmr s*ks onprrism ol lh* haj6 wnh Jack Shadboll,s DNA ponlc. Jack

shadbolt. the compla'nel s husband, liv€d with rhc .oqilainanr md her dlushler in lhe housc thrr

lar€r becahd dre cdne scene i. rhis cae CXIX R.R. at 34). ThftfoE, shddbol! s hair should bc

found thmu8hout fic horse, particultrly in thc ca+eL Likevise, it is nor umasonable to cipat

thar sicky, bloody objecrs iincludins finsemrils) would pick up Shadbolr's hair. The rJossibihy

lhat shadboltt hair misht bc cosjsrenr wiih the hsis eferenced above dcs .ot nean rhat lhc

applicbi would not harc ben cmvict€d d Liol, nor dG it show ihe appliqr.s actuat inn@nce.

3. Blmd"stlin€d nevspapd. The applicant s@ks addnional restins of a btood stan

tirund on neespaper rovcrcd fmm the qine scene. However, tro pie6 of ncwspaper stained

wnh bro.d. identified a FOR2224425 d\d 1oR2224426, h^ye atEady be.n subjccted ro DNA

a.alysis by Oahid Cellndk (sx ?0, ?lx$Ctr R.R. d 80). OEhid Ccunark *s umble to

ftach a conclusion conceming rhe onsin of fte DNA found on thesc ibms (Sx 70, ? iXXXfi



R.R. ar 30). The applicam fails ro show thar a.y funlEr lestirg of rhese two pi4es ot newspaper

would yield diifeem Esuhs.

4. Paini scmpim- The zpplicant sek funbd analysis of painr scnpings (which he

idemifies 6 paint $Epinss €cov@d iion a watt ar the ojne scene); speifi.alt, $e apptica,r

requesrJ thal the DNA prcile obtained fron rhe paim s.r,pinss b. conpa€d with rack

Shadbolt s DNA prcfile. See Applicut s Motioh d L This evid.n@ ws pieviousty tEscd by

orchid CeUnek, and Orchid detemioert rbat both ihe applicant and rh. comptainanl werc

excluded as havins mrlbured ro lhis ovi.le!@ based on a pdjat DNA prcfitc (sx 71)(XXtr

Eovever, rhis eviden@ - vhich rhe appticmt alribules ro the c.inc sc€ne :ppears

ro havc actnallt been couected frcm the applicdr,s own honc. Ar dal, rhe defensc .alled

D€tectivc Roger Wedgewonh, who l$tificd thar duing rhe coutse oflhejr invGrigarion, officeB

colltrted €vidence from thc houk wheE thc applicanl lived at the time or rbe offense txXW

R.R. ar 90 9l). Speincaly, rhe apptiMr Nls known to cnter his home by cmvtj.g in and out

ol a window; office^ i.v$tigated th€ scenc Md found vbat thcy bclieved to be a dbpter of

blood on the windowsill (XXv R.R. ar 9t t2). The mr harr b€n painr€d o!€r, so thepainr ws

scraped off and som ro Orchid celtmek for tcsring (DCV R_R. ar 92 93). Dunns his rixl,

Wedgewonh co.sult€d de Orcbid Cellnsk Epon (SX ?l) and Md rhai the applic&t and the

conDlainanl tan bc eidluded as hrving conrribotcd rhc generjc prcfile fornd ii rhe paint

scrapings. $e partial prorile" (XxllV R.R. at ,3-94).

,\hhouah thcsc painr scrapin8si E@vmd ar the appticanfs hotnc, could har€ tunher

inplicaied hin in rhc dtfene hid rhey yictded thc DNA prcfite ot lhe appticant or fie

complalnant,drc tesence ofmy roEisn DNA profile woutd not rcnd roexcutDatethc appticant.



The applicant frits ro idmrty any othe! painr sEpings to be rested. ThG evidoce hs ateady

been subjeted to DNA tesring, and rhe appticMi faits to show rhat runhe. DNA testing is

neessary or would be bcnenciat_

ry.
In all tbines, Lhe appticant fajls lo show that dy further foEnsic lesting or DNA anobsis

is neasary in this casc with sp€ct to rhe eviden . tisred in the applicanrs Morion ro Conpel.

Th€ applic.nt fails to sbow ihat he woul{t nol have been found guilry had such fufiher tarins or

malysis beeo availabte pdu lo rrial. Furrher, the appticont taits ro sboe rhat such Esults wolld

estrbthh his actual in.@ence or tead to a djrieenr oubone of the po@ding.

Thecforc, Respondent respettully @q!6$ tbat rtE appticant,s Morion ro Compet b€

v.

Seryicc ha ben ac@mplished by lendinE

hdbes.olNel by.tetrcnic mail on July 26,2005,

S1CNED dris 26'r' day of July, 2005.

a copy or thk instrument to thc appticant s

and by hand deljve., on Juty 2?, 2005.

Terb Be ID #24 027730

Assislanr Dhtict Anohey

(?13)?55 665?


