
Of couse, ,^ppticant recognid ilrat therc is no canstilltional mandare for a srote lo

prcvide life withoxl parole as an dllemaiile to dearhi anv bofe than it has 10 give Juros lnc

discretion lo.ssess probation' or anv le@ ofvears' in ! pdnicular capitalcde However'

whcn Teaas chooses its "non_wcishnrg" scncnre naking tuture dangcrolsness i1s single

regmvaling faolor $ar mandates d€aih' ir mav not come back vea$ lat€r ard trcK on a

nitigalion sp€cial isslc rhat is so illogical ftejuLv will not xsd it to nullify tneir funrfe

dangc.ousness ve.dict. Al leNt the Siate cdnol do so wilhout offmding dre Eighth

The structure ofthe Texas deathpenaltvscn€mehdresulted in the imposition ofdrc

dcath penahv, bv default, in Applicdtt case' and irs provisions thcrefore offend thc

plincipl€s of the Eigh$ Amendnem to fte Unned Stabs Constitution' which glarantees t

cltizent rigbt lo be fiec fiom cruel and unusual punishnent Us Const Ane'd'vlll

CLAIM FOR RELIEF NUMBERFORTY-SIX

TIIE CONIINUINC TIIROAT SIECIAI' ISSUE WAS

UNCONSTITUTIONAI-, AS APPLIED TO OBTAIN TrlD DEATIT

PENALTY, BECAUSE THAT ISSUE WAS NOT SUSCEPTIBLE 
'I'O

PROOF BEYOND A REASONABLE DOUBT AND TITE JURY COULD

NOT APPLY THE RULE FOR DECISION (BEYOND A REASONABLD

DOUBT) fAIRLY IN TIID CONIEXT OF THE IUNTSTIMENT

QI,TES'T ION. U.S. CONST. AMEND' VIII



when a syslem,like the cri$inal juslice svstem, is b6ed rpoD tte need to make

decisions, to fenderjudgnents. it is inevitable llat some ofrhe decisions will be wrong;

erors will be made. There h a necessitv, th€n, to eslablish in advanco a rule for decision'

a framework thar rvill reflect a preliminary judgmdt 6 to {hat !?e of enor is more to be

avoid€d. 'the .dminal justice svsbm h ba6ed on the jdgncnt that it is better 10 er on the

side of fteeing the errilty than convictilg the innocent, so $rl thc rule for deision favos the

acctrscdi fie burden ofproofjs on the Sbte ud it is weighted toward the dcfense wirh the

desree of prcof: beyond a reason.ble doubt

tn thc Texas dcadr lenalty schemc. sp@lticallv the continuing threat special issue' the

rule fot dcchion: prcoi beyond a reasomtlc doubt, cannol tro fairlv applicd' aod was noi

fairly applied in the circunsl5nces o{Applicanrs cdc wlren the jurv las declined to acqu't

the dcfendant, and the tstimonv has shom nim b bc dangerous to frec societv (nr that hc

nay Dol be "cutuble". but only controllable, in plhon socictv) then at tle Plnishment pnas€

of a Tcxas c&pital trial, in which tuturc drngercusness is lhe onlv ager'vating factor io be

addre$ed. and lhe j!ry is inslllcle<l ther€ is a posibilitv ofpdrcle nojurvwill beable to

abide by thc rule for decision: Proofbeyotd fl resotable doubt oltuturc dangercusness

The rule for dccision enbodied in the st.ndardofProofbevond areasonablc doubl

is drat the factfin<ter is supposed to favor a! "4oneors acqnittal' over an eroneous

convicrion: "Whe. in doubt, acquil". Istead, in the circtmstances of this case at rhe

punishment phde of the Texas hi5l, tlc jury will not toleEte 4v doubt, nuch less a
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fta1mere po$ibility ha3 the inevitable efl€ct ofreilucine the prcs€cution's lurden of

proof to vidually zero. The burden ofproof, the rule for decision, neans that tltejuroB de

supposed to answe. r'.oir to ihe special issue unlss the Srat€ has convinced them beyond a

.€sonahle doubt ofthe prob.bilify the Applicanl ldll commit $imi.al acts ofviol€nce that

ldll co.stiture a conrinuinc threar ro socjery. Tho jurc6 re so likely ro an6wer "ycs" based

on the m€re posibility ofpdole relase tnd th€ lurdeD ofp.oof is meaningless. Thcjurors

will interprel a redonable doubt to mem my tiny degEe of likelihood beause tbey are not

willing to toleate alt risk, at whatever tine, ofthe Applicant\ release.

' edonabledoubi olrhe Appliccnr',beingonc d,] pdroled irio fic" so ef

Thc jurc6 were chare€d at punishedt in tms ofAn.3?.0?1, Sec.2(e),

v A Cc.P lhe! wcre rold

"Tbe Slale nust prove Special lssue No. I submitred to you b€yond a
r€donable doubt, and you shdll rehrm a Speoial Verdict of "YES" o. "NO" on

It is not required ftar the Srate prcvo Special Issuo No. I beyond all posible
doubt; it is requi.ed tiat the State's proof excludes all "relsonrble doubf'
conc€mins ihe defendant. (cR1, 178

The United Stats Constitution rcquires lhe State to prcve a sLlutory aggraldting

f&lor beyond a reasonable doubt iD a doa$ penalty c6e. Wlltor v. Arizon., 497 U.S.

639,650, I l0 S.Ct. 3047, 111 L.Ed.2d 511 (1990), ovenrled in parr, o. othe. grounds.
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