
Of couse, ,^ppticant recognid ilrat therc is no canstilltional mandare for a srote lo

prcvide life withoxl parole as an dllemaiile to dearhi anv bofe than it has 10 give Juros lnc

discretion lo.ssess probation' or anv le@ ofvears' in ! pdnicular capitalcde However'

whcn Teaas chooses its "non_wcishnrg" scncnre naking tuture dangcrolsness i1s single

regmvaling faolor $ar mandates d€aih' ir mav not come back vea$ lat€r ard trcK on a

nitigalion sp€cial isslc rhat is so illogical ftejuLv will not xsd it to nullify tneir funrfe

dangc.ousness ve.dict. Al leNt the Siate cdnol do so wilhout offmding dre Eighth

The structure ofthe Texas deathpenaltvscn€mehdresulted in the imposition ofdrc

dcath penahv, bv default, in Applicdtt case' and irs provisions thcrefore offend thc

plincipl€s of the Eigh$ Amendnem to fte Unned Stabs Constitution' which glarantees t

cltizent rigbt lo be fiec fiom cruel and unusual punishnent Us Const Ane'd'vlll

CLAIM FOR RELIEF NUMBERFORTY-SIX

TIIE CONIINUINC TIIROAT SIECIAI' ISSUE WAS

UNCONSTITUTIONAI-, AS APPLIED TO OBTAIN TrlD DEATIT

PENALTY, BECAUSE THAT ISSUE WAS NOT SUSCEPTIBLE 
'I'O

PROOF BEYOND A REASONABLE DOUBT AND TITE JURY COULD

NOT APPLY THE RULE FOR DECISION (BEYOND A REASONABLD

DOUBT) fAIRLY IN TIID CONIEXT OF THE IUNTSTIMENT

QI,TES'T ION. U.S. CONST. AMEND' VIII



when a syslem,like the cri$inal juslice svstem, is b6ed rpoD tte need to make

decisions, to fenderjudgnents. it is inevitable llat some ofrhe decisions will be wrong;

erors will be made. There h a necessitv, th€n, to eslablish in advanco a rule for decision'

a framework thar rvill reflect a preliminary judgmdt 6 to {hat !?e of enor is more to be

avoid€d. 'the .dminal justice svsbm h ba6ed on the jdgncnt that it is better 10 er on the

side of fteeing the errilty than convictilg the innocent, so $rl thc rule for deision favos the

acctrscdi fie burden ofproofjs on the Sbte ud it is weighted toward the dcfense wirh the

desree of prcof: beyond a reason.ble doubt

tn thc Texas dcadr lenalty schemc. sp@lticallv the continuing threat special issue' the

rule fot dcchion: prcoi beyond a reasomtlc doubt, cannol tro fairlv applicd' aod was noi

fairly applied in the circunsl5nces o{Applicanrs cdc wlren the jurv las declined to acqu't

the dcfendant, and the tstimonv has shom nim b bc dangerous to frec societv (nr that hc

nay Dol be "cutuble". but only controllable, in plhon socictv) then at tle Plnishment pnas€

of a Tcxas c&pital trial, in which tuturc drngercusness is lhe onlv ager'vating factor io be

addre$ed. and lhe j!ry is inslllcle<l ther€ is a posibilitv ofpdrcle nojurvwill beable to

abide by thc rule for decision: Proofbeyotd fl resotable doubt oltuturc dangercusness

The rule for dccision enbodied in the st.ndardofProofbevond areasonablc doubl

is drat the factfin<ter is supposed to favor a! "4oneors acqnittal' over an eroneous

convicrion: "Whe. in doubt, acquil". Istead, in the circtmstances of this case at rhe

punishment phde of the Texas hi5l, tlc jury will not toleEte 4v doubt, nuch less a
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fta1mere po$ibility ha3 the inevitable efl€ct ofreilucine the prcs€cution's lurden of

proof to vidually zero. The burden ofproof, the rule for decision, neans that tltejuroB de

supposed to answe. r'.oir to ihe special issue unlss the Srat€ has convinced them beyond a

.€sonahle doubt ofthe prob.bilify the Applicanl ldll commit $imi.al acts ofviol€nce that

ldll co.stiture a conrinuinc threar ro socjery. Tho jurc6 re so likely ro an6wer "ycs" based

on the m€re posibility ofpdole relase tnd th€ lurdeD ofp.oof is meaningless. Thcjurors

will interprel a redonable doubt to mem my tiny degEe of likelihood beause tbey are not

willing to toleate alt risk, at whatever tine, ofthe Applicant\ release.

' edonabledoubi olrhe Appliccnr',beingonc d,] pdroled irio fic" so ef

Thc jurc6 were chare€d at punishedt in tms ofAn.3?.0?1, Sec.2(e),

v A Cc.P lhe! wcre rold

"Tbe Slale nust prove Special lssue No. I submitred to you b€yond a
r€donable doubt, and you shdll rehrm a Speoial Verdict of "YES" o. "NO" on

It is not required ftar the Srate prcvo Special Issuo No. I beyond all posible
doubt; it is requi.ed tiat the State's proof excludes all "relsonrble doubf'
conc€mins ihe defendant. (cR1, 178

The United Stats Constitution rcquires lhe State to prcve a sLlutory aggraldting

f&lor beyond a reasonable doubt iD a doa$ penalty c6e. Wlltor v. Arizon., 497 U.S.

639,650, I l0 S.Ct. 3047, 111 L.Ed.2d 511 (1990), ovenrled in parr, o. othe. grounds.
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S q.2187, 129 L.Ed.2d 133 O994); shifer v. Californiq 532 U.S. 36, l2i S Ct.l263' 149

'  r -J.2d 178 O00r) .

Whcn the Stale hs life without parcle, the ptosecutor cdrct dgue that rhc defddanl

is a coDtinling threat or a tuturc danger 10 socielv wilhout .lso telline tne jlrv l1lal the

def€ndant can nevd be €lcased into frcc socierv Thal hath in_senren.ing dle tclls rhe

prcsecutors they cannot mislead thejury with the posibility ofthc defend5nfs danger to

f€e society trnle$ he might b9 in free society- lflh€ dcfendant can bc shoM to be a dane€r

in prison sa.iety, tho Statc may obtajn a "yes 'dswer based on that cvidence, but according

to dre tule in SimmoN, the Stare may not mislcad theium6 bv nisjng a danger thal does not

crisl, as ! nccessary corollary to that restliction, neither may the Siate daggeiate the danger

tlur does erist, under lhe exisling law- See, SimFonsv.South Crrolin.,5l2 U.S.154' 114

Thej!ry flces a decision-naking prctlen at the puishfrenl phase ols calital murdcr

lrialconccrniDs the ptrson they lavejust fonnd guilry ofa violent, danscrous aot- Asin

otlrcr rcas, dccision-nakeb in thc legal field a.c often ftced wirh ucert intv in the coume

ol drcn dudes, ye1 so,re nom of decision-naking hd to be cslablish€d so utt uncertaintv

will .oi panlyze tbc syslen, which Dust pbceed. The standard itself has never been

chrneed in Ameican diminal jurhprudencq it )as remained thc State s burden to esrablish

its conlention beyond a reasonable dotrbt.

In England and the United States, ia oiniDal triah, thcre is and has bcon an explicil

nllc for arriving di a decision in the lac€ ofuDcertaintv: "A pe6on is inn@ml unlil ?roven



grilty." Proven is chnfied by lh€ requircndl that the evidence of guill (or coitinu''g

thrcdt)mnstbecodpcllin8beyondareasonabledoubl Thecommandoflherulcofd€cision

is. When in doubt, acquit The iuN mus! not be eouallv wad of an en oneoxs convlction

.nd an ercneous acouillal: the eror that is to be avoided, according to the rule for dccision

is tbe efto.cous conticlion (hcre, the eroncous prediclion th!1 thc delendant will be a

continuingthrcat,whichisthedeaihdecisiod) Theconnandof thetuleis "Wnenindoubli

answer no to conlinuing tlfeat. ' The concept is ofien expressed bv familia' hlxlm Be(er

a hundred guilty Fcn go ftee, than one innDcent nan be conlicted' ' Tnnslaled into tbe

The consoquences of the rule foi socicty, are far les serious in the death Penaltv

punhhnentconlextthan in guilt. where a man wronglv "acquitrcd 'of tutur€ dan8erolsnc$

doesnotgo i€e, but is inprisoned for lifc. So, ifse as a societv continue tomaintarn the

rulo at the trjal itsell how mucb nore e.sily should it be accommodated as rnc rule for

d€temiiing whelher a convicted capjtal mu.deier is cxecDted oi is give. a sentence of life

conrert oapunishnenr in Texas dealh Penaltv cases in which the onlv aggravlling factor

cotrcemsfieprotectionofsoci€ty,ratherthanrelribution,lhetulcdictares, Be11ei a hundr€d

dangen,us nenbeconfined for lifc fian one non_dangerous man bc execlted '

in p.isor? lt is assumed thdt in most cases a cowjclion, if eroneous. will do ircvcGible

harm to ihe individudl, wlo ls seen s weak dd defens€l*s in rclaiion ro the communitv and

desewing ofthe prclection ofbeing F$umed innocent. A. eroneous acquittal, od the other

h d, danages society bccause the peson wlo actuallv cmmined a dime eos unpunishcd
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andmaycomDitadditjo.al crimes The detmnt effect ofPunishment for th€ rest ofsocietv

is reduced, also, if it becom€s known that a gailtv le€on wenr Ii@ To this point' the

Aderican system hN irdgcd that societv is able to su6tain rhese danages without sdious

oonsequmces, or at leasl without consequences thal outweigh those oteroneou6 conv'cron

of an innocont individual

wren a convicted capiral mude€r hd shown hinselfto be ddgercus b Aee societv'

rhe juro6 e not likely to acc€pt alv risk, however smll, that he mdy be released inlo ft€e

soci€ly. I. APpelldt's cas€, thc prcsecution took full advdtage ofthe fact that Dr' Go and

actnowledgc to no one. not eve. an oxoert. couid &cu'at€lv orcdict at the timc oflrial lhe

probabiljty of Applicanfs being a threat to ftee societt when 'nd ifle cde up for parole

al sone unknown lime in the tutue Thejuros tere rcquicd to mato a pftdiction whic!

Dr, Collah€r admitledtEr om !rcfssional and ethical guitl€lincs did nol auo{ hd to make

(R.R,27, 147).

The rulc for decision: proofbeyond s r€asonable doutt, rquires thejuro$ to favor

a life answer (an "acquittal') if thev hdbo! slch a doubt atout rhe conectness of their

answer. The rhk thc Texas jury is dBesins is not thc nsh of the "<lancercls" defendanfs

being a lhreal to fiee sociotf n is the risk tbat he wjll te released into ftee society at sooe

time, where tie cvidedce tells them he lqlgbt stil be arnEat The qlestion for rhe jury then

beom.s rot so much a qu6tion ofp.edictivc fdct as a doral queslion' and thcjuo$ arc nor

likely ro toleEte dy risk at all in the ci@mstances. 's thejtroG iD APplicant s case toul<l
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not chance the possibility oflis beingreleased o. parcle.

As the Suprcn€ Coun rcasoned in Beck v. Alrbrm4 srpr4 wnere lhe Court

revdsed for tlte failu.e !o prcvide dn option fo. the juy to convicl the €piial defendant of

a lcscr ihcludcd offense, although in theory ihe jury would choose acquiltal when the

evldence did not suppod convictio! for the Breter offeme, $at option was nol a realistic one

becauselle evideDceshowed the Der'endart had commiited a crime. Tho risk was loo d€at,

the Coud fohd, that theory would diverge from fact, and rhe defondant would be convicted

upon Ies than pmofbeyord a rcasonable doubt ofevery element of the of{ense. ld.,447

U.S.61635. Hcrc, it is dcmonstrably true tlral Applicant was s€ntenced to death upon less

Itan proof beyold a €asonable donbt of the continuing dmat special issue, becausc llc

Texas Dealh penalty stdtut€ did not.!rcvide juroE wift tle sentencing oprion life without

IV. PRAYOR FOR RELIEF

WHEREFORE, Applicant, William Darin Idan,pnys frat this court:

A. Issuea writofhabeas.oQus to have lim brought b€forc it, to tbe ond that he may

be disclDrged from ]l; unco'stitutional confinement and Estraint d&or be relieved ofhis

unconstitutional sentence of dcathj

B. Conduct a nearing at wnicl algunmt may be offer€d concebtug fie .lleg.tions

C. Pemit him, because ofhh indigencc, to procced wirhout prepalmdt ofcosls and

- 2 0 5


