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This Coult has a uniqle oPportuniiy in ,Applicatt's case to cofiect what has become

a constitltional cdsis in Texas dcattr Penally law: thc absence ot a third sentencing

altematiye of life wirbout parolc. lvhat was only a Poljticalissue when Texas enactcd thc

post-Furmatr dearh p€nalty schene ha6 now becone atialissue: illas manifested itself

with suffioieni clarjty i. Applicdt s case to plovide ff a medingtul analysis and to

demonstrare the delect in the Texss staiure as it affected Ap?licani.

Whcn a Texd jury h€aB evidence tbat they beli.vc is mitigdi.g in the smse that il

nakcs"life a more appropriate penaltylhan death, thoy must take lite" to mean "lifc wit}

the possibil ity ofparole" bccaus e lhey know that to b e the oas€. lfhen thar samc jury hd s j ust

foudd unaninously. beyond a reasonable doubl. that tne defendant is a contihning thr€at Io

society, thc likelilbod is vanishingly small ihal drey {ill find ir apprcpriate to give him thc

senl€ncc that might relese him back into society. Thc Texas sysiem. without an altemative

se.tence of lifo-withoul-!.ro1e, resulb in tho afbiirary ihposilion ofthe dealh pmalty, 4 in

Applicant raised thG Eighth Ammdment claim in his prctrial motion challenelng !E

constitutiomllty of the Texds death Pdslly schmc based on thc absence of life witholt

' This is ev€n more apDtcable since the @onl chanse in Texas Lrv nandati4 lile
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parclc N athird punishmdtoption- (CR2,218-219). It is illnst ative ofAlplica.fs point

that Mr Cunent, whotas accepted as ajlrot, agred dlting von dne, that in dccidinglhe

second spccial is$e, whelher a defedant would he a conlinuing thrcat to 'tocietl it was

reasonable lor ajuror ro coNider, in defense counsel s words, " dephdine upon the titts

ol thc case, dependine npon whal you lem about tbe individual. dd depending upon what

you leam dbout the rcsrictive environmcnt thal the Pison is. io say, Eey, ifhe wcrc out and

had acc€ss to whatever he might have acces, I think het a dangercc P*sm. bul in th.t

resltictive envircnmenl I may nor think !e is." (RR 28, 123- 124). Notably. Mr' Ctrftn1

imnediatelyqualifiedthisag.eenentbysayitethalhewaswjllingtoconsidersucb€ dence

ofdefendadfs lack of dang*ousne$ inprison society, in answering the slecidl issue,oniv

he could bc conpletely asured tbat the defe.dan! vould bo in tlrat sociery lorcv€i, "no

plrolc. notbinglikethat"andhesaidbcwassurehe couldrclyon the hialiudge to takc.an

of tnat .  (RR28,124) ,

nr€ Suprene Court has rccognized that . statc's dcain penalty schne and thc Texas

dcath penalty schene in padicular, may tJe uconsiitltional 6 applied to a def€ndanl if it

providcs no vehicl€ for him to gain the juryt effective considoration of his individual

mitigating circumsldces ihat fall outside the scope ofthe sPecial issues as dlafted. In

Pen.y v. Lynaugb, (Penry I), supra, the Court found that, althoush the defend.nt could

gain somc consid€ration of his evidence ofm€ntal rctardation thrcugh the cortinuing threat

speoial hsue, the eeidence was morc aggravating ths mitigating a6 it pertained 1o that i$ue.
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A supplcncntal issue or instruclion had to be provided, lhc Court held, Ior a Texas caplta

delenddntlikc Pcnryroobtain ure jury's effcctive comideration (othis cvidence ornrental

r€hrdation andchildhood aluse) as innigation. Only in lroviding a vchicle. in addnion to

tne existins special issucs, for the jury {o exPre$ its moned noral respoise to P€nry's

spccializcd mitigalion cviddcc, could Tex6 satisfy tho EigndrAmendnent s mandatc for

individualized, non-arbitrary assessnent of puishmenl in a capital case. ln Penry v.

Johnson, (P.nry rD, suDra, lbe Cou.t found the ad hoc "nulliflcation insruction thal was

subnritted at Penry's retrial on punishnent to be an incffective Prccedure. Bmausc il

requiredjurcs 10 answe. orc oftlE special issu€s falsely in order to acbieve"alifesenlencc

bNed on the mirigating eddence, rhe nulli6catjon instuction wd unacceptablc Juros

*oukl tdve to answer againsr ti€n ;cason dnd againsl their oath to acbieve a result that was

not a truc, straightfoNard option.

'lhc Suprcmc Court in Pcdry Ir, supra, did not dses rhe appropriatcness, or lbe

constitulionality ofthc sratutory sp@i.l issue enactcd iD I 991 i tnal inslruction fas nol a part

ot Pa!1 s trial, but that Court }as now made it abundantly cleai that thc scope ol P€Dry

cvidcnoc or "conslilulion.lly significant nitjgating evidence" is far broadcr thdn tlds Coun

and thc rifth Circtrit have considered it smithv.T.xar,_lJ.S._,125S.ct.400(2004)

ln d€ciding whcthcr tbe nullifi@tion" mitigarion inst ction in Snitht case had been

suficicnl to eDpow€r lhejury to givc cffoct to Snith's nitigating cvidcnce, tte Suprene

Courl held that this Court had 'tcrcened his prcffered mitigating evidence too nanowly
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undc. an inprope.lesal sl6ndad. Tlte Coun Esllted its rejectionrL ofthe requircmeni rhal

the ptofc.ed fitigaling eviddcc, lo be consliuronollv relevart" must Pa$ a lhrcshold of

''whether the defeddanr's criminal et was 'due to the uniquelv sevete p€manent handicaps

wjth which  rel was bxrdened thrcush ro fault ofhis o{n "

Applicant s claiF is like Tmard's and Snith's BotI those casos challenged lhe

siructur of thc Texas deaih pcnalty scheme on tlE grolnd thar thc absence of a particular

statulory opiion tude jt nnconstitutionally likely thai the jurv would give effect to his

hiiigating evidedce. Applicot demonshates the same d€foct, resuhing ftom the absence of

a life-withoulparolc option in this case. The ou@ni starubry scheme with i1s spccial issues,

orly two purishment options, and no discetion to dsess life without parole, suffes ftonr {1c

san€ Lind ofEightn Amendment defcct ins the Pre-Pe.ry scbeme, the P€nry II nnllification

schene, lnd the cuftent stdtulory schemc.

Applicant, in ttis case presented midgating evidence on r|e sPecial issu€ ol

condnuingthrcat.includingDr.GollalEistestnnonylbdihcwouldnotbeaconlinuingthrcat

in the slructurcd society oflrison, (RR,28. 10r123)rr dd that Applicant wanled the jury

3 r The con rcjccted the screenirc tdrt of smith in Tctllrd v Dretk€, u s. , 124
s.cl 2562.159 L.Ed.2d 334 (2004).

Acrually, thc trial coud did nol pmil Dr. Golhner to give $e Precise opinion on dned t4limonyj
auhoucb defense cobsl dsued that beoaus€ on von dirc both sides had queslionedjumrs based on
thcpropositio. thattheevid€ncemistu snow adef€ndelwouldlc"degercs ifneweGinft*
society, y€t not d.ngprous wlren oonfin€d in pri$n, thc court would not allow rhe wihcss to attrcb
h€r ansvdr 1o a sp@i6c envnom@i. (R& 27, 120-123). On cmss cxminalion, lne prosectrtor
askcd Dr. Collaier ifshe undmtood dat tfie iuoa' ddision w8, "pr€dicared on th€ir kaowlcdge
rhar wc arc lalkins lbour sociery, includins prj$. socicty rielr?" Yes, Ma'm. The witues
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toconsiderandgivecffecttothiselidencedirmitigaledagaindthcimPositionoftledc.lh

!e!alty. As illustrated in $e excerpr of Mt Curdt's v6n dire abole ihc iurors w*e nor

,b lcrogN"cf lP. r ra lh isev iden 'e i 'sswmnglhespeci ' l i s rueunl* ' lhev 
or ldbc\enain

th.l Applicant would Emin itr prison for "life wiihont pmlc"

Two albnativ* proYidcd bv fte nstlacnons orrl trot allow lhe jury lo give etfect to

any ofApplicanl s mitjgating evidence from his fanilv atd ftidds' (RR' 27' 28 63' 100

I O4), or ftom lhe deputies who tdtified he had ben a non-danserous prisoner in the Hann

ColntyJail. (RR,2?,64'69) fthejuro6 save effectro the mitigatins €vidcnce bv find'ns

"rifc.. dorc apprcpriare, rhat sould nuliry their finding fiat Applicdr was a contnrulng

ms{eed Anil rlE hc world righ " 1 guds l gxes ir$meoncsL @r! pdleJ orrdcAd'
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