
absence ofanyoption 1o convicr Appljcantsolely of nurdd ifthejurvbclicvcd froD th'

evidencc thai lhe sexual inte.course with cdnPlainanr was consensnal, crcated lhe

''substaDlialrisk'identifiedbytheSupremeCourrinBecli,ftatthcjuryrcsolvedanvdoubls

nbout a serlal a$ault in f.vor of Applicant s conviction fo. calital nurder'

Tle courLs having tako into accounl the likelihood of suci bchavior nr lesser

inclldcd offe.se situatjons. and having recognized the constitutiondl bdsis fof the

rcqunement thaljnnes be given lhe oplion of considering any lessd offenso raiscd bv Lhe

cvidcnce. tlis courr should findthatlbctrial.oud'srotusalofarequestedchargc on murder

const itu res ievers ible erorinAppljcant s case. The olly.emedy for this duc process

violation in Appiicatrls cde is rcvesal oftheillegal smlence of death. and remand ibra

retiial so rhat ajury will be allowed io comidq the tuU rdge of olfenses miscd bv thc

CIJAIM FOR RELIDF NUMBER FORTY.FOUR

THE COURT ERRED IN DENYTNC THE DEfNNSD

REQUESA FOR AN INSTRUCTION ALLOWING THE JURORS TO

CONSIDER ANY RESIDUAL DOUBT AS A MITIGATTNG

CIRCUMSTANCE WIIEN ANSWERTNC TIIE MTTIGATION

SPECIAL TSSUE, DEPRI\'ING APPLICANT OF HIS RICHT TO

PLACE ALL MII'IGATING EVTDENCE, INCLUDING THE

"CIRCUMSTANCITS OF THE OFFENSD" WITIIIN THE JTIRY'S
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EFFECTI\'E RtrACH IN DECIDINC'IA'TIETHER A LIFE SENTENCT

IS MORE APPROPRIA'TE TTIAN THE DEA'I! PENALTY' U'S'

CONST- AMEND VIII.

Wilh ercar foresight :t ihc aial iudge iLl Applicadts's case rantcd the dcfense requ€st

to delete the sLtutory defroition ofnitig.ting evidmc€ found in At 37 07l' Sec 2(i)(41'

v.A.C.C.P., which ha bccn challonged 6 placing an unconslitution'llv rcstrictivc "Dexus"

test by n.rowing th€ definition to onlv that evid@ce which could be shown to 'tcduce thc

defendanfs motal blanewofihiness ' for commitiing tbc crime (CrL'176 I33:RR,28'4)

ElaboFr insonthel .nguageof thesrahtefoundi .An3?o?1,Sec(d)( l ) ,vACCP' tbe

coun inshacled the jlry.o conside; nidgatio! iD .nswc'ins all the sPecial issues Thus'the

l r d w ' s l e n q r $ ' h . f o l l . $ ' 1 g g ! i o n r ' . e o n m i r i B - l i o r

''You are further insttucted thai when vou delibcnte on the qu€shons posed ln

rfe snccial !s5!!!, yplllc lllqnsid.r a ll I erevd I lmriga'ilg ' rrcr mqralce\' '1

dnJ, suppoaed by lhe ev,dencc Psenlcd In bo h phase' o l-"trial.wl'eire

nresentod bv the siaG d the defendant A mitieatinq cfdmsi.nce nav

inolude. but is not iidited 1o, anv asPeot of rhe defendatrfs chamcter,

t*.g.*.. '""oro. "'.u-""*". ort. fiimc !bish$Lbs..s! !g!!ld
make a death sentmce i!!p!!aprjgej!!hjsl!!g lfvou 6nd thattheF arc ary

;itisatinc cncunstanoes in this c6e, vou must d€cide how much weighi thev

des"_"/". iifarv. -d tLercan"., give cffect to th€m in ssessing thc d€fchdant s

pesonal noral dlpdbility at the rime vou answcr the sp€cial issues " (CRl'

nre amncnl below demomtdles that the bnl cou'1 s view, insofd N it is ren*icd bv tle dclelion

ofrhe ieduc€s nonl blmeNort$.ess" dotlilion, ws th€ one takcn bv the united St'tes SupEmc

cou!1 this yqr in irs T€trnard md smith opinioff infrr'
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l80 l

ahe ditigation special issle irsclf rtuked the lanslase ofAn.37.071, sec. (cxt),

v.A.c.c_P.:
''Do you find fton ihe cviddce, taking into corsideration all ofrbe evidence.
includinq the circumrances of tle otrense, tte def€ndat.s chdacrg and
backgronnd and the pdsonal noral cdpability oflhe deEndanr, William Darin
Iwan, that thm is a sufficienr mftigarjng circumstece or circun6tances 10
wdani that a se.tenco of life imFisonmdt tuther rhan a d€& senr€nce be
imposcd^ lcR l .  l86 j

Before the tunislmenr charge was submired, Appticant,s connset reqlested an

inslruction on residual doubt as nitigarion. refering to hh wrineD morion. The triat coun

deDied the requesL. (RR28, 7).

''Residual doubt over dre defenddnfs guilt is tle most powe.ful ..mitigaring
facl. - [The study] suggests thdr 1ile best thing a capitat deffldant can do to
ihprove his chanoes of rseiving a life sentence hd nothi.g ro do wirh
nitiglting evidmce srrictly speakinA.clhe b6t thing he cd do, all etsc bejng
equal, n to @ise doubt about bis griilU"

Unlted Stats v. Davis, 132 F.S!pp.2d 455,463 (E.D. La. 2O0l), (citins
TaRer v. Hopp€r,169 F.3d 710, 715, I I'h Ci.. (1999) in rum discussina
Stephen P. Ganey, Aggnvation and Mitigalion and Capital Cas6: What do
Jurc.s Thi.k?, 98 CoLLn,{. L. R!v. I 53 8, 1563 (t 998).

"The existence ofsone deerce ofdoubt about the guilr ofrhe &cued was ttre
nost ofter rcching expleatory facior h rhe lif€ .ecom
studied," Tan.r { Hopper, rrpr., 169 F.3d a1716, ciring Willim S.
G€incr dd Jonathm Atutedam, Why JuoF Vote Life or Dealh: Opemtive
Faclo6 in 10 Flodda Deslh ?enally cas6, l5 AM. J. CRIM. L. l, 28 0 9SS) ).

Applicant submiti that fte brosd dennirion of mitigation. as affimed by rhe
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