
absence ofanyoption 1o convicr Appljcantsolely of nurdd ifthejurvbclicvcd froD th'

evidencc thai lhe sexual inte.course with cdnPlainanr was consensnal, crcated lhe

''substaDlialrisk'identifiedbytheSupremeCourrinBecli,ftatthcjuryrcsolvedanvdoubls

nbout a serlal a$ault in f.vor of Applicant s conviction fo. calital nurder'

Tle courLs having tako into accounl the likelihood of suci bchavior nr lesser

inclldcd offe.se situatjons. and having recognized the constitutiondl bdsis fof the

rcqunement thaljnnes be given lhe oplion of considering any lessd offenso raiscd bv Lhe

cvidcnce. tlis courr should findthatlbctrial.oud'srotusalofarequestedchargc on murder

const itu res ievers ible erorinAppljcant s case. The olly.emedy for this duc process

violation in Appiicatrls cde is rcvesal oftheillegal smlence of death. and remand ibra

retiial so rhat ajury will be allowed io comidq the tuU rdge of olfenses miscd bv thc

CIJAIM FOR RELIDF NUMBER FORTY.FOUR

THE COURT ERRED IN DENYTNC THE DEfNNSD

REQUESA FOR AN INSTRUCTION ALLOWING THE JURORS TO

CONSIDER ANY RESIDUAL DOUBT AS A MITIGATTNG

CIRCUMSTANCE WIIEN ANSWERTNC TIIE MTTIGATION

SPECIAL TSSUE, DEPRI\'ING APPLICANT OF HIS RICHT TO

PLACE ALL MII'IGATING EVTDENCE, INCLUDING THE

"CIRCUMSTANCITS OF THE OFFENSD" WITIIIN THE JTIRY'S
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EFFECTI\'E RtrACH IN DECIDINC'IA'TIETHER A LIFE SENTENCT

IS MORE APPROPRIA'TE TTIAN THE DEA'I! PENALTY' U'S'

CONST- AMEND VIII.

Wilh ercar foresight :t ihc aial iudge iLl Applicadts's case rantcd the dcfense requ€st

to delete the sLtutory defroition ofnitig.ting evidmc€ found in At 37 07l' Sec 2(i)(41'

v.A.C.C.P., which ha bccn challonged 6 placing an unconslitution'llv rcstrictivc "Dexus"

test by n.rowing th€ definition to onlv that evid@ce which could be shown to 'tcduce thc

defendanfs motal blanewofihiness ' for commitiing tbc crime (CrL'176 I33:RR,28'4)

ElaboFr insonthel .nguageof thesrahtefoundi .An3?o?1,Sec(d)( l ) ,vACCP' tbe

coun inshacled the jlry.o conside; nidgatio! iD .nswc'ins all the sPecial issues Thus'the

l r d w ' s l e n q r $ ' h . f o l l . $ ' 1 g g ! i o n r ' . e o n m i r i B - l i o r

''You are further insttucted thai when vou delibcnte on the qu€shons posed ln

rfe snccial !s5!!!, yplllc lllqnsid.r a ll I erevd I lmriga'ilg ' rrcr mqralce\' '1

dnJ, suppoaed by lhe ev,dencc Psenlcd In bo h phase' o l-"trial.wl'eire

nresentod bv the siaG d the defendant A mitieatinq cfdmsi.nce nav

inolude. but is not iidited 1o, anv asPeot of rhe defendatrfs chamcter,

t*.g.*.. '""oro. "'.u-""*". ort. fiimc !bish$Lbs..s! !g!!ld
make a death sentmce i!!p!!aprjgej!!hjsl!!g lfvou 6nd thattheF arc ary

;itisatinc cncunstanoes in this c6e, vou must d€cide how much weighi thev

des"_"/". iifarv. -d tLercan"., give cffect to th€m in ssessing thc d€fchdant s

pesonal noral dlpdbility at the rime vou answcr the sp€cial issues " (CRl'

nre amncnl below demomtdles that the bnl cou'1 s view, insofd N it is ren*icd bv tle dclelion

ofrhe ieduc€s nonl blmeNort$.ess" dotlilion, ws th€ one takcn bv the united St'tes SupEmc

cou!1 this yqr in irs T€trnard md smith opinioff infrr'

I A 2



l80 l

ahe ditigation special issle irsclf rtuked the lanslase ofAn.37.071, sec. (cxt),

v.A.c.c_P.:
''Do you find fton ihe cviddce, taking into corsideration all ofrbe evidence.
includinq the circumrances of tle otrense, tte def€ndat.s chdacrg and
backgronnd and the pdsonal noral cdpability oflhe deEndanr, William Darin
Iwan, that thm is a sufficienr mftigarjng circumstece or circun6tances 10
wdani that a se.tenco of life imFisonmdt tuther rhan a d€& senr€nce be
imposcd^ lcR l .  l86 j

Before the tunislmenr charge was submired, Appticant,s connset reqlested an

inslruction on residual doubt as nitigarion. refering to hh wrineD morion. The triat coun

deDied the requesL. (RR28, 7).

''Residual doubt over dre defenddnfs guilt is tle most powe.ful ..mitigaring
facl. - [The study] suggests thdr 1ile best thing a capitat deffldant can do to
ihprove his chanoes of rseiving a life sentence hd nothi.g ro do wirh
nitiglting evidmce srrictly speakinA.clhe b6t thing he cd do, all etsc bejng
equal, n to @ise doubt about bis griilU"

Unlted Stats v. Davis, 132 F.S!pp.2d 455,463 (E.D. La. 2O0l), (citins
TaRer v. Hopp€r,169 F.3d 710, 715, I I'h Ci.. (1999) in rum discussina
Stephen P. Ganey, Aggnvation and Mitigalion and Capital Cas6: What do
Jurc.s Thi.k?, 98 CoLLn,{. L. R!v. I 53 8, 1563 (t 998).

"The existence ofsone deerce ofdoubt about the guilr ofrhe &cued was ttre
nost ofter rcching expleatory facior h rhe lif€ .ecom
studied," Tan.r { Hopper, rrpr., 169 F.3d a1716, ciring Willim S.
G€incr dd Jonathm Atutedam, Why JuoF Vote Life or Dealh: Opemtive
Faclo6 in 10 Flodda Deslh ?enally cas6, l5 AM. J. CRIM. L. l, 28 0 9SS) ).

Applicant submiti that fte brosd dennirion of mitigation. as affimed by rhe
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SDprene's Couri s rccfrt decisions, enconpasses residual doubt ofsuili as a fritisaiing

factor i. a Tcxas capital case, so rhat he was entifled to bis requested supplenental

instuclion. Onlysuch instraction, anthonzing thejurcs io considefmy rcsidual doubtas

a nrtigaling circum6ldce in deciding tlf apprcpriate plnishmcnt, is sufficient to satjsfy

Eighth  fiendment principles. Applicart \vas eniirled to this insrrucrion as a mcans of

placing this mitigaiing evidence wilhin thc effective rcach of his jury. The curenl

punbment instnrctions, even as Edacted !y de lrjatjudge, did not gr.nt Appjicanr ihe

spccial instroction that wonld have e.abtedbib to obrain rhejury,s offecrive consjdetutio.

of residlal doubi as a miligati.g facto..

Thc issue presented in this case is noi.ew, towever, Applicanl asks this Conn to

consd€rlhesignillcanceofilsnewauthorityforhisposilioD. tn the recent Suprtuc Court

casesTennrrdv.Dr€tke,_U.S, , l24S.Ct .2562. t59L.Ed.2d: t84a20o4r ,ndsni , r

v- Texas, _ U.S. _, 125 s.Ci. 400 (2004), vacati.g thjs Court.s decision in Ex p.rtc

shith, 132 S.W 3d 407 (Tex. Cdm. App. 2004), the Uniied Sbtes Supreme Colrt n.de

clear lhat by its boldings i. ihe two penry,s cases from Texas. it had not meant to ljmjr the

tcst for mitigaling evidence to orty the narow cla$ of cvidence Mr. penry had souglrt to

prescnt as mitigarion in his own capjtal murder punislment tia1. Thc Suprmc Coun

reiq.led the brcad scope ottuitigarjon prcnulgaled in Lockelr v. Ohio,438 U.S. 586.98

S.Ct. 2954, 57 L.Ed.2d 973 ( 1977) ed Eddtngs v. Okt.homa, 455 U.S. 104, I 02 S.Ct. 869,

532 U.S.732, l2 l  S .Ct .
109S.Ct .2934,  106L.Fd.2d256(1989) lpenryt l .
1910, l50LEd.2d 9 (2001) (P€trry u).
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?l L.Ed.2d I (1982). Those cases requirc lhat a capital s cntcnce. bc allowed to considera!

a mitiqalinq facto. any sspect of a defendaofs character or record, or anv of the

circunslances of thc offense that 0re defendant proff* as a basis for a sottencc lcs lhd

death. Applicant submirs thal this brcad deinitiDn ofnitignlion doubt dconpdses residlal

doDbt oflhe defendant s gxilt-

UDtil th€ Supreme Colrt's opinion in Fmnklin v.Lytraugh,487 U.S. 164,108 S.Ct.

2320, I0l L.Ed,2d 155 (1988), federalcourts had gencnlly acceptcd the conceptofeidual

doubt a a mitigaiing circuhslance. ln tr.ranklin, howevq, the United Slates Supreme Court

hcld that the Texas capiral defendant did not have a conslitutional righi to a supplemcntal

jury instruction reearding thcjnry's comidcBlion of rcsidual doubt, Id. Signiilcantly,

Fra.klin had offcred no evidence.specifi@lly related to €sidual dolbt, and the pluality

stnted that mosuy impoddrdy," cven if il had rccognizBd such a right, LlFre wus 'no

violaiion ofit in this case" because dre trial colrt had noi inpaircd Froklin's excrcisc ofthis

right. Id., 487 U.S. at i 74. Applicdt in tlis caso !!d arguo tlat the evidmce had supponed

ah instruction on rsidual doubl and argued that this factor was mitigating. Eowevcr. thc@

was no insiruclion authorizing &eju.y s consideration olcidual doubt d miligation. Thls

Applicanl in this c.se could not receive ucjnr,'s cfectivc considention,just d Fenry co!ld

nol, in eilhcr of hi6 two cases, nd Smilh and Tcnnard, in th€iB.

Applicanl ia this cdse. unlike FmlliD, prsenied evidence ftrated to rsid!.I doubr

on lhe issue otsuilt, in the fom ofcrcs exmimtion stablishing the ldck ofevidence thal
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o seiual asault had occurerl, an<t susgesling $a1 rneE ws a secret romstic rclationship

b€twecn Applicanl and complaidant. Notabtv the crcss €xaminalion of Llanas, stowed lhal

thejury was laking a rcal risk in bolieving anlthing shc had 10 sav Addilionallv evidcnce

prcs€nt€<l in both direct and cro$ examination also suppon€d a conclusion that even 'f

Atplicant had had sexual intercou6e with conpl{indq n wd her eslranged husband' Jack

Shadbolt, who had killed hor, and had cscaped turthe. investigation oncc IICSO nad

''clcarcd him of nurder, based only upon lhe conclusion thal he ws not the conlributor of

semen,ecolq€d at aulopsy(a conclusio. which sevchl wihcss concedcdwas insuffcient,

alone, to cl€6r hin ofthckilling).

Applicanl noles thar whm Fratrklib v. Lvnaugh' suprn. was decidcd in 1988, Texas

had no nitigation issue and ihus instruct€djuro6 that they ww e.titled to consider, aDong

olher things, the circumstances oflho offdse, in deciding whcrh€r io sPal9 the life of thc

dcfenddl thoy lradjusr found guilty. Therefore, the qneslion who$er rcsidual doubt should

be available as a mitigating factor unde. the cuiient schemc is not answcred bv the fruklin

opinion. Now, Texs hs a defiditi@ of mitigation and APplicdt acknowlcdees that ihe

rcsidual doubl issue is not a settled one. by dy m€ans, Iovever Alplicant submiB lhal tne

better dccisiods favor his losition and offes exampls from otlrer junsdictioc fo' rhc

Couil's considemlion. See United Stltes v. DtYis, I 32 F Su!p.2d 455. suFa' (citnrg cases

hom tbe Fifih dd Eleventh Circuiis with lositive treabnenl of residual doubt).

ln tle rcccnt case of United Stdcs a. Dwis, Id, thc Eastem Disrict Court of
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LouisiaM held that a residual doubt argumcnt is pemissible in a re-sentenc'ng h€aring ?'

'the coll1rccognired thal whilethe issue of residual doubthasbeddis'usscd exrens'verv

in borh stare and federsl 'ourts in connectiotr wi$ caFiial cses in state cou''ts' no clear

cohsensus h5s evolted as to wherher def@d'nts bavc an absohrte '!iaht.' to pEsent such a

dclensc. td. Tho court addresscd tlc U S Sup'me Conrl oPinio' of Franklin v'

Lynaugh, swr4 holiling lhal a defmddnt does Dol (didnoi in 1988) havc aconslitudonal

right to a jlry instruction r€lating to residlal <toubt Dwis' 132 F SupP 2d al 457' cihdg

Fratrklin,48? U.S at 164 (1988)'

tn hc. concurine opinion in Fnnklin, Justice O Connor morc diiectlv addressed thc

defendanl's lighr 1o introduce residual doubt a€ummts 10 thc jurv' dd foclsed on the

lansuage ofthc 1188 Texas sertdncing statul' rt issue Specifically sle opined tlrat

'hiiigating circnhsiances" have b€e' defiled as iacts about the dofendant s character oi

brckgionnd, or th c . ir.nnstances ofth€ paniculd ofGnse tbai hav cdll for a penaLtv less

du. dealh. ' Ifranklin, 48? U S at 1 87_83 Fufthd"tesidual doubr is nor a fact abour lhc

defend..t o! the circumstances ofthecrimc"

In considcring both the pluralilv oPinio! dnd JNtice O'Connor's concumng oprdon'

the Davis court fotrnd the defcnddts [did] not have a conslitutional righf to present

''residual doubt d . mitigaiins factor in the ten'ltv lhase of [the] case " DaYis' 132

t'" On"i" Coun rtua to -*iao,rt"
mu( elies on sevml oPinions of
schdcs regftding Nhelncr rdidual

fed tu ls t3 'uLorvscncrcae or ln 'n l8 l  Sc  $  r ( '2  bu l 'h '

lhc Fin! sd EL€v€nlh CiEuiLs lhat addr6s slde slahtorv

doubt is admissible in the sentencLng pnase'
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F.Supp 2d at458. The court thd addrcssed tle nnansw€red qlcstions of"tlether residual

doubt .iguments/instructions ue entirely prchibiled or whether thev can be and are

authonzed by other ihm co.stitutional manilate.." ld. The Davis court Painstakinglv

discussed several Fiffn Circuit opinions thar "consistendy [ac]nowledgel resjdual doubr as

a lesitinato mirigating factor ." Id.

Sisnificanrly, the Fifth Circuit Coun of Appeah turthe. nanowed the-Er44\I4

opinion soo! after Frrnktin was publisled (Jotrs v Butler, 864 F 2d 348 (sdr cn l988)),

howevcr lne Fifih Circuit expressly Etdcted its rstricrion in a decision two yoas later'

Daris. I 32 F.supp.2d at 460, (discussirg smitl v. Black, 904 F zd 950 (5tl Cir. 1990). ce'1

granlcd and judgbent vacated on other grounds, 503 U.S. 930, I 12 S.Ct. 1463, I I 7 L Ed.2d

609(r992).

'fhc Smith coun wot€:

"Wehavepreviouslyrccognizcdsuchrc-dgumentof guiltasasoundstralegy.

lciiation oniliedl Although Smith was not conslitutionally enhtled to lnstruct
tlreju.y to cosider such residual doubt. lcilation omittedl, the Supreme courl
!N subsequendy recognized a differerce belween ru16 relaiing 1o wlrat
mingating eviddce thejury may consider dnd lie flles relaling to insfi ucting
theju.y how to consid€r such evidence." Davh, 132 F.SupP.2d dt 460, citing
Smith' 904 !.2d at 968-69.

Thc Dtvis court found the Smith decision significant notjlst toi its continuing

r€cognition ofthe rsidual doubt dgufrent bul for its cxpressed rePudiation ofirs altemativc

bolding ir Jon.s" th.t a "defendant hd no constitutiondl right to have sucl residual doubts

consid{ed ln sentercing." Davis, 132 F.Supp,2d at 461 . comlaring Jotrcs v. Butler, supra.
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Tl[ DNis ooun also cited Moor€ v Johnson, 194 ! 3d 586 (5'h Cjr' 1999)i 6 follows:

"This colrt has rcoognized tnat, in an apprcpnate capital case' counsel's decision to relv

upon rhe jury's residual doubr about the dcfendufs glilt mav be not onlv reasonable' bul

lrighly b€.eficial to a capital dcfendanl " Dttis, I 32 F Supp 2d at 461 '

ThelaYis colrt consideied €quallv Positive otinidns from thc Eleventh Circuit' th€

sistc! court to tle Fifth Circuit,- whioh "likewise hd a 1o'g history of acknowlcdging

iesidualdoubt as a valid factor in the Paalivphase ofcapitdl cases " Id The DaYis court

iecognized that while the relevant opinions of smith v Wlitrwright' 741 F 2d 1248 ( 1 16

c i r .  1984) ,  cer t .  denied.  470 U.s  1088,105SC1 1855,85LEd2dl5 l  (1985)andXing

v, Stricklond, 748 F 2d 1462(llf'Cir 1984),ced denied 4?1U S 1016' 105 S Ct 2020'

35 L.Ed.2d 301 (198s) predaled the us suprome Court's dccision in Franklin''.tne

Eleventh Circuit has continued to recognie residlal doubl as a comPeiling factor in lhe

peialtyphNe. Davis, 132 F Supp 2d at 462, adrlressing Smith v Wainvright' suPrt and

King v, Stricklrnd, s{Pr2.

The Davis conrt also addressed .nother posrFruklin case' Trder Y HoPper' 169

F.3d 710 ( I I lh C'r' 1999), which cited a conlrch€nsive studv on capitdl juro$' oprnrons as

"Residual doubl overthe def€n<lanl's guiltjs rle mostpow€rtul mltigating"

rud -  t  lhe " tudy lsusgee6 rhar  the besr  rhrng a 'aPiu ld ' feaddnrcM do lo
;-*-. r'" .ii'"* .l '*enrn8 a hfe scnrenre hd norhrlg Lo do $ilh

" ' l ; r ing* 'C- . " t - " l r tpcJr ;g  f tebP{ thrnehecardo a l rc l 'eberrs

equal, is io dise doub! aboul his enilt,''
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Davis, l32 F.Su!p.2.t .1463. (citing Tarv.r' l69 F 3d a1? 15 disclssing Slephen I Gaflcv'

Aeg.avdtion and Miligation and CaPital Cases: What do Juros'Ihink?. 98 CoLUM L Puv

1538,  r  563 0998) .

The D.vis conri concluded i!s s!flev olEleventh Circuit law bv addrcssing thc recent

cde ofChotrdler v. United Statcs. 218 ! 3d l3O5 {illb Circuit 2000), cctt denied' 531

U.S.1204,121S.Ct l2l7, 149 L E<1.2d 129 (2001) which also acknovledged the voliditv

of the strategy of mising r€sidual dolbl at ?loishment

lhe Davh court tlet addrsse.l aarious state statutory provisions 'esarding the

a.lmissibility ol ccrtain nitigoting evidenoe. For example, the court noled lhat whilc the

Ohio statuto suggesls th€ admisibiliry ofrsidual doubt bv including a 'catch all" provision

the Ohio colrts nave prechded ire ailnisslon of rcsiduNl dotrbt by holding that 't rs no1

consi.leed 'niligdting evidence " D.vis, 132 F Supp'2d at 465

sentcncing siatute. Califo.ria courts pemit thc introduction of residudl dolbt ar

nitisalion in the penalty phase. Id (cilins sevcnl C.ljfomia cdet, and tunhcr 'ddre$ed

seveol policy drgum€nti that weigh in favor of the admission of residual doubl evidEllg in

lhe sentcnc ing Phasc of oaliial cases:

The Davis court also reviewcd Califomia c6e llw interlretine tlre Cali fomia cal'tal

"Ncvenheles, being convicled "beyond a reasoMble dorbt does nol mean a

De6or r. in iacl gxrltv lnN.enl peoPle ha\" been convrcted dnd mar)

i'ooetutt, .osr. *i* u rinar.lv exoncrdred Th B is Po\srble a( lonP a rhc

pJ on rs "ti'e, even ii 'mpnsoned CspilolBrn rhmcnr r'"Fs nnr al 'oq for rhar

;nfrdion 'thc United Stares Suirema'Cbun has .cknowl€dged rcp€ltedlv

lhat "death as a punishnett is uniquein its sae.itv and idovocobililv'" Grcgg
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v.G€org i r , .128U.S.  153,  187,96S.Cl .2902,49L.Ed.2d859(1976) iCorb i l t
v .  Ncr  Jcrscy,439 U.S.212,21?,99 S.Ct .492,58 L.Ed.2d 466 (1978)  .  .  .  .
Thc idcvocability of the death pftalty, the recognilion that it is d cxtremc
sancrioD, suitable to tbe mosi extrme of crims, Gregg, 428 U.S. 1 87, dnd
lhere.litythatnistakcs arcmadeweiehv€ryhe.vilyon one sidcofthescalcs
On thc other sidc of thc scales is th€ altemative to capital punishment which
is, under virtualty all. if not all, dr capilal scnlencing procedures in th€
country, lifc imprhonmenl. If . guilty offender is spared caPital Pnrisbnr€nl,
he h nor rel€ded onto rhe street to jcopardize tbe nealth .nd safety of o(hes
ds he would bc if he had been acquitted outright. Alnotr invariably. hc h
imprhoned in a mdimun s€curity facilily,. severo purishncnr in and ofirsclf
dd one thal islrotccliveofsociery." Dlvls, l32F.supp.2d ar467 63.

tinally. the conn cited Jnstice Mashall s di$ent fiom tle dcniai of ceiliotuiin,

Heineyv.Ffor ida,469U.S.920,921-22,  105S.Ct .30:1,  83 L.Ed2d231 (1944) :

''Thcicisccrtainlynothinginarional--indecdthereisno0ridgnovel--aboutthe

idca olmirigaring a death scntence because of lingenng dout15 as to guilt. It
has oitcn been noted that one oftlre most feartul dspects ofthe dealhpmalty
is its finality. Therc is snnply no possibilily of conecljng a fristake. The
horor of se Dd i n g a n i nDocenr defendanl to death is thu s qual italively difl€rent
from the horo.offalscly inprisoningthatdefendant. The beliefthal such a.
ultimalc and final le.alry is inappropnab wbere there nre doubls as to glilt,
cvcn if ihcy do not rise to thc lcvcl nccessary for acquilul, is a leeling rhat
stems fiom conmon scnse and tundamenlal notions ofiustice." Davis, 132

As a resull ofailthe above referdccd analysis, ihc Davis Cou.l held that a residual

doubtarguncntispemissibleinthesenlcncingphase,anditnustbeconsideredbylhejury

ifoffcrcd by thc defensc. ld.

I. State!. Hartman,4z s.w.3d44 (l'frn.2001). i.rre Sup.ene Court of Tenne$ee

reiterated its earlier holding in Stale v. Teagtre, 89? S.W.2d 248 (Tenn. 1995) that

''Tenne$ee law requits tlat a defmdant be allowed nr present evidence at a.e4entencing
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