
Tho cvidence ai irial raised the leser included ofaense ol nurdcr becalse there

was evidmcethat, ifbelievcd, would authorize $e ju.f to find thar APplicant engaged in

consenslal sexual conduct with conplaindt at some time before he fougbt winr her ed

killedher. There was evidence {ioh whicb the jury colld lave folnd fiat APplicot had a

romantic relationsnip with conplatuani, thai she dlowed him i o her home thd nighi rhat

she dgag.d in sexual inte.course with him Md that rhey h.d a disagemenl whlch escalaled

into violcnce whd Jack Sh.dbolt called or alp@red up al the house.

ThcemneousdenialoftherequesiedlesscroffeDseoption.asnisedbvtheevidence,

automalically constilutes "some ham" under this Cou.t\ allliclble siandatd, calling for

Evesal o{ Applicani\ conviction. Ttris flling sunmalilv dePrived Applicanl ofanv vehicle

fo. which he could have benefitted fron this, his only deiens€

Applicant's counsel Presenled a timoly .equ*t fo! thc jury to be cbarged on lhe

leser included ofiense frurdei (RR 28, 4) The court ttused the lequest' and the case was

submitred to tbc jury only o! the itreory of capital mu.de. as an intentional killlns in the

cols€otas$av.tedsexual4sarlt. Tex lonal Code $ 19.03 (aX2) (CRI I6l-166) Thc

eror ws thus prop€rly prsewed for rcview See Bol€s v. Sttte, 598 S.w 2d 274, 278

PROCESS ERROR BY REFUSING TIID REQI'ESTED CEARGE ON

MURDER, WHTCII WAS A LDSSERINCLUDDD OFFENSD TN THIS

cAsE. u.s. coNsr., AMEND. XIV.
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(Tcx.Cnm.App.l98O):Art.36.I5,VAC.CP Bccause mnrder, as defined bv thc Pcnal

Corlc in lhc abskact, is a lcsser included o{fcNe of capital mnrder' and because there was

evidencc .1 trial whioi, if belided. would p€mil a Etional jury to find that rhe sexlal

inrercouce bctwed Alpljcant dd cmplaindl ws conse'sual miher tho dsaultive' blr

fiat he <lid laier figh1 with he. dil kill ber, duc p'o@s 'equircs ttat tho jrry shoxld have

been civen tne opportuity to convict Applicant of ihe offense ofinlenlional murder' Tex

Pcnal Code $ 19.02 (vemon) A rtusal ofthis requcsted charse, denied Aptlicanl IN

strlutory right to this insFdctio. D.der Art 36 14, V A C C P Tbis in run d€nied

Atplicant his due proccss and due cou.se of l5w righls to bc convicted only upon Foot

beyo.d a rcasonable donbt of wery €lenent oflhc offense. US CONST, AMEND v

XlV. See Beckv. Altbama, '147 U S 625,635,100 S Ct 2382' 2388 (1980)'

TwePart Test for tnstrtrcriop on Less€r Includ€d OfieDse

The detcmination whethd a defendant is €ntitled to lis rcquested instruction ot a

less€r offens€ is a lwo step pocess, b6ed upotr the €lmenls ofthe offens6 and thc facts of

$ecde. SccMoot€!.stlte,969sW.2d4,12(Tcx Cdm Alp 1998) Fiist tlerequesred

lesser ofense musi te ono that is inclxded withi. lhe clenents of thc chdged offenBe as

deflncd by slat€ law. S€cond, $e offense h a l€$s i'cluded o'e il i1 is hised bv the

evidcrc€ attrialso $ata dofenddt is enlitlcdto d insEuctior giving tleiury the o ronof

convictjns hin fo. thst lsser offflse Id

1) Murder is a Leser Included Offense of Capital Mudd id the Abshact'
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An. 37.09, V-A.C.C.P. sets out fte scheme for delemining whethe' a larriculd

olT€nse is in ihe abstr.ct, a lesser itcluded offense of anothd, dd wben conviotioD tbr dlc

I6scr can be had upon indictmenl for the grcatd The pertrnent Provisio, in this cae is

subsectio. I ofihe slatnte, whici slates that d offdse is a le$er included oic if. "il n

$tablished by pmf of the saDc or les ihan all the f&ls requiftd 10 etablish ilt€

connission ofth. offense chdg€d', Id. This Counls held that murder is a le$cr ihcluded

offenso ofcalital murdtr accorditg to the slahrlory definirion. Moore v. State, 969 S Vl.2d

at  12.

2.) Murder Was Raised by the Evidence in This Case wticl Negaled the Aggravatins
E1nsr of Sexual Assaull.

Thc seco.d part of the tst, tbe'.raised by the €vid€nce" requiremmt, hd long been

a?an ofTexas law, evd without rcfecnce to constitudonal probcrions Sincethc l80Ok

it has b€en tne rule that a defcnddnt is enlitled to u inshlclion on aU defensive issucs mhed

by lhe evidence, rcgatdlGs of whether thc cvidence supponitg $e defmsive fieory is

The'taised by the evidflce" requirmenr is mel iflhere i3 cvidence ftom dv souroe

that negates or Efntes the aggmvatirg elddt ofthc ercatq offense (in APplicdlt cde,

sexual a$anh) and if withoul tbat element, the cvidence shows the defenda.t is gliltv otrlv

ofthe oihor. leser otreN€ (in Applic.ntt case, mu.det ln such a case, the jury mus! be

Civen the oplion ofconvicting a defddan! oftho !6ser offensc nther thd being left with

the sole option ofa.qlitti.g the Defeddant cdlitly ofany offdse, whdjurorc are convinced
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