
Tho cvidence ai irial raised the leser included ofaense ol nurdcr becalse there

was evidmcethat, ifbelievcd, would authorize $e ju.f to find thar APplicant engaged in

consenslal sexual conduct with conplaindt at some time before he fougbt winr her ed

killedher. There was evidence {ioh whicb the jury colld lave folnd fiat APplicot had a

romantic relationsnip with conplatuani, thai she dlowed him i o her home thd nighi rhat

she dgag.d in sexual inte.course with him Md that rhey h.d a disagemenl whlch escalaled

into violcnce whd Jack Sh.dbolt called or alp@red up al the house.

ThcemneousdenialoftherequesiedlesscroffeDseoption.asnisedbvtheevidence,

automalically constilutes "some ham" under this Cou.t\ allliclble siandatd, calling for

Evesal o{ Applicani\ conviction. Ttris flling sunmalilv dePrived Applicanl ofanv vehicle

fo. which he could have benefitted fron this, his only deiens€

Applicant's counsel Presenled a timoly .equ*t fo! thc jury to be cbarged on lhe

leser included ofiense frurdei (RR 28, 4) The court ttused the lequest' and the case was

submitred to tbc jury only o! the itreory of capital mu.de. as an intentional killlns in the

cols€otas$av.tedsexual4sarlt. Tex lonal Code $ 19.03 (aX2) (CRI I6l-166) Thc

eror ws thus prop€rly prsewed for rcview See Bol€s v. Sttte, 598 S.w 2d 274, 278

PROCESS ERROR BY REFUSING TIID REQI'ESTED CEARGE ON

MURDER, WHTCII WAS A LDSSERINCLUDDD OFFENSD TN THIS

cAsE. u.s. coNsr., AMEND. XIV.
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(Tcx.Cnm.App.l98O):Art.36.I5,VAC.CP Bccause mnrder, as defined bv thc Pcnal

Corlc in lhc abskact, is a lcsser included o{fcNe of capital mnrder' and because there was

evidencc .1 trial whioi, if belided. would p€mil a Etional jury to find that rhe sexlal

inrercouce bctwed Alpljcant dd cmplaindl ws conse'sual miher tho dsaultive' blr

fiat he <lid laier figh1 with he. dil kill ber, duc p'o@s 'equircs ttat tho jrry shoxld have

been civen tne opportuity to convict Applicant of ihe offense ofinlenlional murder' Tex

Pcnal Code $ 19.02 (vemon) A rtusal ofthis requcsted charse, denied Aptlicanl IN

strlutory right to this insFdctio. D.der Art 36 14, V A C C P Tbis in run d€nied

Atplicant his due proccss and due cou.se of l5w righls to bc convicted only upon Foot

beyo.d a rcasonable donbt of wery €lenent oflhc offense. US CONST, AMEND v

XlV. See Beckv. Altbama, '147 U S 625,635,100 S Ct 2382' 2388 (1980)'

TwePart Test for tnstrtrcriop on Less€r Includ€d OfieDse

The detcmination whethd a defendant is €ntitled to lis rcquested instruction ot a

less€r offens€ is a lwo step pocess, b6ed upotr the €lmenls ofthe offens6 and thc facts of

$ecde. SccMoot€!.stlte,969sW.2d4,12(Tcx Cdm Alp 1998) Fiist tlerequesred

lesser ofense musi te ono that is inclxded withi. lhe clenents of thc chdged offenBe as

deflncd by slat€ law. S€cond, $e offense h a l€$s i'cluded o'e il i1 is hised bv the

evidcrc€ attrialso $ata dofenddt is enlitlcdto d insEuctior giving tleiury the o ronof

convictjns hin fo. thst lsser offflse Id

1) Murder is a Leser Included Offense of Capital Mudd id the Abshact'
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An. 37.09, V-A.C.C.P. sets out fte scheme for delemining whethe' a larriculd

olT€nse is in ihe abstr.ct, a lesser itcluded offense of anothd, dd wben conviotioD tbr dlc

I6scr can be had upon indictmenl for the grcatd The pertrnent Provisio, in this cae is

subsectio. I ofihe slatnte, whici slates that d offdse is a le$er included oic if. "il n

$tablished by pmf of the saDc or les ihan all the f&ls requiftd 10 etablish ilt€

connission ofth. offense chdg€d', Id. This Counls held that murder is a le$cr ihcluded

offenso ofcalital murdtr accorditg to the slahrlory definirion. Moore v. State, 969 S Vl.2d

at  12.

2.) Murder Was Raised by the Evidence in This Case wticl Negaled the Aggravatins
E1nsr of Sexual Assaull.

Thc seco.d part of the tst, tbe'.raised by the €vid€nce" requiremmt, hd long been

a?an ofTexas law, evd without rcfecnce to constitudonal probcrions Sincethc l80Ok

it has b€en tne rule that a defcnddnt is enlitled to u inshlclion on aU defensive issucs mhed

by lhe evidence, rcgatdlGs of whether thc cvidence supponitg $e defmsive fieory is

The'taised by the evidflce" requirmenr is mel iflhere i3 cvidence ftom dv souroe

that negates or Efntes the aggmvatirg elddt ofthc ercatq offense (in APplicdlt cde,

sexual a$anh) and if withoul tbat element, the cvidence shows the defenda.t is gliltv otrlv

ofthe oihor. leser otreN€ (in Applic.ntt case, mu.det ln such a case, the jury mus! be

Civen the oplion ofconvicting a defddan! oftho !6ser offensc nther thd being left with

the sole option ofa.qlitti.g the Defeddant cdlitly ofany offdse, whdjurorc are convinced
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he has comnitted a cnme, o. convictingnim ofan ofr6e (espeiaUv ! capital oftense) *hen

ihey have a reasonable doubt wheth€r he connitted the aggmvating offc's€' at all'

This Court mnst nake tilt detemilalion vieeing the €vide'ce in llle liehl most

favorable lo Applicd! anil mlst giYe bin the beneft of all r€donable inferenc6 lrom the

evidence. without rcgdrt to wletherthat *idence is credible, contrcverted or in conflict witl

other cvidencc. See Roussctu Y. Strt€,855 SW2d666,6?3 (Tex Cnm ApP 1992);

tlavm.l v. Sttte, soo S w 2d 195,216(Tex crin ApP 1989)

tn this cdc. several portions of t€stinonv as wcll as lhvsical evidence' if believcd'

negated ApPlicant s commission ofscxual dsaDlt. Addirionallv, rherc was evidence wbic\

ifb€lieved, supponeil a finding thatApplicaotwas guiltv o y ofa' irtentional nu'der' Sce

Roussertr ,  855 S.w.2d ar67l .

Physicat Evidence. Sciebtific Evidence. ErDert T€stimonv.

ln lnis cde, lherc wa forcnsic evidmce ofthe pedce of sPemalozoa and DNA

evid€ncc that APPlicant had had sexDal intdcoufc with comptairmt ar a time wirhin 72

nou6 of he. autotsy, conducted on the aftemoor of hd doath HoweYer, as atsxed

prwiously ihe affmative forensic aDd expert testidonv also nised tle lossibilitv lhal the

sexnal conduct was con6ensusl The scientinc and phvsical eviden@ thus ftgared sexud

ass.ult d an aggftvating f&to. b€cause it did not prcve that the acl ofsexual intercou6e v's

.on-colsensual (RR 20, llll17), nor tisl the act of s€xDal iniercoNe occuFed



conrenporaneousrf! with fte tiltins (RR 22, 69-75), nor rhar rhe leNon who oeas€d in

sexual inrercouse wirh complairdt was the same pmon who had kiled her. (RR 21, 70-?2,

161 I69,t72-t79)

Hughes lestimony also negared a sexual ssauh ard raised the defensive issuc of

consenslal sex as it sDpponcd an infecnce of. romuric relarioaship betwcen Applicdt and

conplainanr. Hughes rold th€ jury that she met Applical and comll.inant logethq at a

convenience sto.e, away from their neighbo.hood, shoruy bcfore the Valentinc's Dly

nurder, when complailanr was sepdated dd living &!art from her hlsband, Jact Sbadbott.

(RR,24,221 222). Applicant rcitdats that the jN6 could reasonably inler fton HugheJ

testiBony (even thoneh they werc prevelted &on lnowing precisety rlat complainant had

asked Hughes nol to tell anyone she had seen rhc two ofthn togerhq) that complainanl had

wantcd this ielatid.ship with Applicant kept secEt especially Aom trer lusband. ILLS

rnstructive thar thejuros wanred 10 revicw Huehs, tsdnony when thev wcre detibsatin

Anplj!!rfs eurtt.

The rccord rflects thar the jury Etired to delib@r€ Applicdr,s grilt at I I :35 A.M.

Io lhe 198? autopsy repoa, lhe M.E. sorded rhat be obswcd .bnhqors.. spmalozoa in lhc
senrfl h the vaginal and mtal smpls Ecovaed {tuinS thc auropsy. Thc wnness vho rcsrinen
AoD $eM.E.t repo.tsaid tlerelorivc..rr6hness ofrhosesdpi6,€spccialtyinl6er€crarseple
that would have desaded nore quickty ba.use ofihe pBcn@ orb&teria, indicated to him that rhe
sdual int€lcoursc had tald plm€ frirv r*ently, dlhoneh he did nor disase wirh the <lefense
sugsestion 6fa tineiuc of72 hou6. (R& 22, 67,6t). tn 2000, fuplicmrs DNA wG .1narched,,
to tlre snspet DNA €xh-et€d 606 tne alal rmpte ofrhe @Dptainet. (R& 22. 103). By th€ lime
oftrial, in 2003, Applicel w6 ircludcd 6 a conhihulor of rhe Eginal saople, Bwe . Er,22,
212 2t3],
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o. Decenber 5, at thc close ofdCunol6. Thejurcs left for lunch at I2 noon and retumed

al I 2:50 P.M, io continue deliberations. In a note file-mdked I :05 P M l}le juro6 6ked the

lrial coun, ls ii possibLe to see a tmnscript ofDarlen€ ltugles's esrimony?" (CR 1, 173)

Neirhor the docket slEet nor the rcporttr's rccord reflecls whelher th€jury was provided widl

a iransc.ipr", althoueh therc is a bl.Dk llaris County fom Gponse in the record which is

dcsigned to answer such a rcquest. The fom is fifled in witb Applicanlt natue 5nd cause

numte. and is signed by the hial coun. Howev*, itbars a file stanp ofDecenben0 (the

date Applicdt's punishment verdict wa retumed) and has no time notation not any

infomation in thc blanks to be filed in by thejwoB. (CR 1, 1? 1) Applicant points our this

note only as dn indication that thejuro6. in delibmting Applicant's guill, werc obvionsly

considering the substance ofHugnee: tstimony, which cotcemed aqry thc cxistenc€, or not,

of a relationship betveen comp)ainant and Applicdt, before she was killed.

Roth prcs@utos' &grlmats reooCnidd that the defdsive th6ry of colsensual sex

bctween Applicmt dd conplainant was nised by the cvidence of Hugl€i lestimony and

thc torcnsi. evidence showing no sexual trauma. The prcseculo.s a4aed that thejuroF

shouldn't accepr the def€se th@ry ofcotrs€sual sex Gn 25, 9, l4 l7), that Applicant

'*antcd lhem 10 bolieve'ihat ihe scx was oo.sensual becaEe Applicant had had a

'lelationship" with complainut,

3.) Muida Wd Rais€d by the Evid€nce ir This Cjse wlich Showed Alplicbt Wd Glilly

In this case lherc was evidence. as stated earlier hercin. that tne sex act a.d ihe aot of
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killnrg the Conplaindt wcr6 lwo sepamte ard dislinci acrs Acls lhal did not necessarllv

happ€n in the couse ofeach oirer being comnitted. This alone mised ihc lesser inclndcd

offense ofnxrder. Also, in this oas€, therc ws widence supporting an infcrcnce that even

though Applicanl had nor sexually a$atrltcd oonplaind! ne had inrendonallv killed hci that

nigll so that he ws elilty 6ly of murder, not oapitdl murder If the serual rntorcourse

betped then was consensual, there was still d inference 6ised bv the evidence, the

''f!eshnss" olthe smen samples r€covercd al antopsy dd complainanls partial nuditv, the

inteeouFe hallened during the saDe moming hoDs but onlv rher@ftcr, APPlicdr loueht

with complainnnt, becane en ased by h€r rejection ofnim, dd ued objects at hand 10

bludgeon and stab her to dealh.

The evidence rcasondbly raises thc following possibilities, which, based uPon the

chargo prcvided to tie jury, to convict Applicdt only of caPiltl mlrder or lo acquit hin

entircly,.ould not be fairly considercd. His orly vehicle to present his defense to lh€jnry wm

renoved frcn him whcn the conn denied his rcquosr ror rh€ les€r included offense charge

His right 10 prescnt a defense ws violaled.

On the moming ofvalentine s Day, aftq 4gaging in sexual int@ouEe N pad ofl})e

rcnantio relationship developing in sec.et, did Applicant and comPldinant begin lo at$c

about fie ftture ofiheir rclatronship? Was it goine to bc mrlhing oiiq thd s€xuu lyas

it Coing to co.tinue in secret? Was it going to continue at all? Had Jack Shadbolt lound oul

what ws going on? Had anyone discovercd their relationship, othe. &an Hughes? WN thh
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lheir 6st scxual cxperien.e? Did cor@lainanr find tlnt cxpcnence unsavory and give

Applicanl an .xcDse to end their rclationship? Did Appliconr perceive ttral his scxxat

pe.fonnancehadfailodtoheetComllainanasstandads(sorharsheb€c!frea..snotrybirca,

who"thoughtslewasbettcrthanevtrybody? DidApplicdlthinklbatcomplaindtdidnor

want io be sem with hin so tnat she could decide whethq to end thenrlaiionship and ctaim

that it had neve. happened? Did Applicaht rhcn fly inro a ragc which csulted in

Thsc inferences are raised by rhe widenco, incllding siryjot,s resrimony rrnr when

she askcd Aflilicanl whal kind ofpe6o. conplaindi w.s, Apptica.r rold her lhat sho was

''a snotty bitch" who thotrght sho ws bette. tle everybody,i .nd that !.ho hared hea,. (RR.

24,73-?4). nreevidence ofconsensual sex, snppored by lhe €vidence ofa secretromanric

relationsbip and the lack ofscxual1num4 together wjrh the other evidence of lhe violent

killins, Applicanl's later derigration ofcohplainanr ro S14!ek, constiture evl.lencc f.onr

whicl tnc.jlry could rcasonably find thar Applicant {as Exilty on ty ofthe intentional nurder

of conrplainant, that is Durder, no1 capiiil Durder.

Applrcdt's reqnest for an option ofmurdq also tates jnro account thc teslimony of

Llamas, the nosislecific evidence thar Appllcant killed complainant. LlamN testified lhat

Applicant told hcr he killed comllaine! that when ho went to [e. house to have sex wilh

h€r, she didn't w$t lo . It is a reasonable inference ftom fto evidence that Llams add€d

the rapc ' chatucterizalion, because it pas in ldoM int€@st ro do so. Ifllamd had hop.d
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b gain any bcnefit for her testimonv, sho had 1o inlticste '4ppiicanl in ihe cofrmiseon oi

a capital Nrder, not a simple murder' The rcoord dcmoDstratcs that Llamas ivas no srronser

ro the kitul of evidencc requicd to obtain a death ptralry sd the evidence thc 8olemmenl

nccded to cut "deah" in a caPital case As prcviouslv noted, Llanas' motiv$ to lestifv in

tlris cdc remain questionable. Given thc absence of onv phvsicsl or othcr evid€ncc of!

sexual assdlt, rhe St.te rcquired Llanas' lestimo.v to convictAPPlicant ofcapital murder'

'rh€ jury in thh odc should have be€n given the oPtion of €tuming a vddicl of nurder

alone, iflhey thought Llanas was enbellishing or exaggcmting Applicanl's statcments ln

order to cnhance the valu€ of her own testinonv

Thejury is f teetobel ieveord isbel ievedl lorpatofanvwi lnesss les l imonv t l isa

resonable infer4.e inthh case rhat even ifApplicant did make these allegedshtemcnts to

LlanN while seducing her, thai lhe slalements werc cxagger.tions atd distonions oftle

cvcnts leading to complainanfs death. If the juiv had onlv believed pdrl ol Llamds

lcslnnony in which Appllcanl imPlicated hinsellin the kiling oicomplaindt, thcv'ould

slill have fourd him gllilty oaly of murde.

The Edo.cous D€nolofa LeserOfis( O lhe Evidence Constituts
Ham and Maidates RevelEal.

Th€ tule {inding sonre bam flon denialofa lessd ofacnse roised bv thc evid*ce

is neces^.J dd app.opriate. rt is ih€ risk of harm in such situations that constitutes a duc

proce$ liolation. so that it js only the "soDe hdm" rulo thdt tullv trotech a defodant s due

prcce$ righls in a capnal ose. In cases like Applicant's (whcre no leser includedoffcnse



optio.s were submined to the jurv), the trial coudt Efusal io submil a lessd included

offese otmurder, as mised by the eviddce. alwavs amoudts to at leu1.some harm under

this Courl's opinions in Arlin€ v. st.te ?21 s.W 2d 348 (Tex- Crim Ap! 1986) $d

Almanza v, Stat€,686 S W 2d 15? (Tex Crim App' 1984) See Conztlczv State' 733

s.w'2d 589,591(Tex. App San Antonio i987) pet refd,762 S w 2d583 (Tex' cnn

App. l988) .

Appellant aierles that the dle in Gonalez is the onlv one consist€nt wjlh a

defendanfs constitutiondl due proces ris}t to a fair trial, (See Beck v Alabamqsupra)and

w'rh this Court s holdines. In Beck. a dealh pemltv cde, tle Unjted States Sn!rem€ Court

lecognized the special mtu.e ofthe cnorin mitting entirclv ftom lhe chaEe a lesser offenso

1hal vas nised by the evidence, dd considercd iL effect upon aju'v oflatpcEons:

''Moreover. it is m answer 1o petitionels denand for a jurv insttuction on a

lesscr olfsse to u8ue lhat a deferddi mEv be better off wirhout such an

instuction. True, if the lros4ution has not stablished bevoDd ! re4onable

doubl every elcnent ofthe oflense cbeged, and ifno le$er ofiense instru'tioa

is offetd, the jury nusl, as s ltEaredql marEr, E1!m a verdict of acquillal'

But a defend@t is entitled to a less4 offensc instruction - in this conteit or

any other - precisely becalse he should not be qposed to the substantial risk

$;t thejury s lmctice will diverge fton theorv. W}letr one ofthe elemeDt! of

the otrense cndged.eMins in doubt, bul the d€fddant is plainlv guiltv of

loag offe6€, the jury is likely to tsolvc it doubls in favor ofmnviction'"

Bec lq44?at635(c i t ingKeebtev Uni ieds l r ts ,412US 205.93 SCt .  1993,36LEd2d

844 (1973) {Final cnphasis in opinion))

Applicdt subnits ihat altltough in thegry, thej!ry in this case , following the coun s

charge, sinply foud ,Applicmt guilty of capjtal nurder' as irstructed' a stopped. the

-  ] 8 0


