
reasons set forll ahove, N well d Appliodfs aiSrrmsts regardiag the factlal insuflicicncv

oftbe €vid€nce to suppon his convictio., Alplieds inabilitv to conftont Llamas and cross-

exaninc ha on her statdents, inleach her credibilitv and habits. and give', the State's

emphasis upon the vali.lity of her lestinonv and her oedibility d a witne$ in closine

aryumdts before thejury, ("they csrt touch lq'") one camot conclxde that thc trial coutr s

violation of ApPlicdt's constinrtiondl rights 1o confrcnt'tion did not contribute b€vond a

reasonable doubt to thejuds decision to find hin g ltv- VatrArsddl,106 S Ct at1435_

1436

Thh Coud must revcse Alplicanfsjudgnent of@lviction b@anse the crro"an nor

be chancErized as hamlGs beyond a rc.solabl€ doubl- TEx R AIP P ANN 44 2(a)

(vemon Panph. 2000); Chapn.D v. Calrorni4 386 U-S. I 8, 8? S Ct 824, 17 L Ed 2d ?05

(196?). Accordingly, Applicut prays that thejudsmeni and sentence be revdsed TEx

coDE CBM. rRoc. ANN an.44 29(a).

j- CLAIM foR RELIEI NUMBER FoR ll

TIIE TRIA! COURT COMMIT'IED CONSTIIIITIONAL ERROR BY

NOT ALLOII'ING APPLTCANT'S COUNSEL TO PRESENT EI'IDENCE THAT

SHORTLY BEFORE HER DEATH, COMPLAINANT I{AI' INSTRUCTDD DEE

DEE HUGHES, A WITNESS, NOT TO TELL ANYONE TIIAT COMPLATNANT

AND APPELLANT WERE OBSERVED NTOGETIIE&" IN YIOLATION OF

APPELLANT'S DUE PROCESS RIGEIS TO PRESENI A DEFENSE.
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Darlene Elghes, s.k.a. "D@ Dee,' testified that she lad know Applicant for

approximat€ly 22-23 y@s. SPecifically, Flughes recouted ld meeting with A?llicdt and

th€ conplaimr in a ooDvdiele store Prid to complairmtrs death, that is, dfler Jannary i '

198? add bcfore FebnDry 14, 1987 (RR, 24, 221) Fughes convesed wilh both Apllicanr

an<t complainot at the convelience storc: "[APPlicant] ws nakitg tun oftuv woight " (RR

24,222).

Upoo the Siaters beday objcction, ed despite counsel's response ihat this evidoce

*as nol heasay dd was I'not offered for the trnth of the matrer,i' the trial court preclDded

Hugnes ftom iolling tbe jury that lhe @mplaitunt had ifftructed her "not to tell uvone that

shc had sed 0rem lcobtlai'mt tnd Applioant] ioge$er'" (RR, 24' 222).

Applicar{s coursel pcsented a Bill ofExc€ptio! to $e coud rtgeditg comPlainanrs

instructions to Hughes to keep her secret, aot lo tell anyone rhat she had 6een oomplajmnt

and Applicdt "toeethel" (RR,28, 9)

In its closins a.gumdis td the jurv at the close ofihe snilvinnoc€rce Phasc of t'i41,

the Slate altacked Applicdts defeNe of a consdsual sexual tl6timstri! wilh the

complainan! as follows:

''... lt is all alout consensual sex, That's what thev ituinuated all week

lons, becaEe lhey aint goi ttre couag€ [sic] to be man enoush to stand in herc
ud say it to you f&eto-fsce is a diff@t thing. Bui that's wirat they have
been tryidg to say aU welc

And you know what? lf you forgel everything else that I sav todav
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besi.les irtent being tlis quick... don't fotget this goint All of tleir qtrestions

in tle vhole wide world don'! male it evidoce.

And all of their questiots ed all of tl€ir hoPes dd all of his Yishes
thal ne could make it eviddco that they had a @dsensual rclationship thai hc
and Mich€llo [complainant] weE n@ thmjo$ Ai6ds, all ofthose qnestions

ad insinuations ard sort of argument dont Mke it ovidence b@ause there
ain'1on€ shred ofevidene in lhis tial and not one word oftestinonv ftom tbe
stand lhat ever iold you she ever so mnch s gavo this md a kiss. Nolhing

Don't you think that if ilere had ben . relationship, . true sexnal
relationship let{een lhis defdddt od Michelle shadbolt, his brctheE od
sistes wouid have known about it? Did they tring then in to tell vou theE
was such a thins? H€|, no. Becalse it didnt exist " (Rx, 25, 70,71)

Applicant noles that it is i.onic thal thc Stare shessed the fact ilat ApPlican$ fdily

hmbe6 did not t*ti& about this "s@ret" relatio6hip pith compl.indt FiNt, Applicant

wd pr@luded ilom "cxpldinin8" l;is fact vid Huetres' testinony that coDplainant wanlcd

this rclaiionship kept secret. Secon4 it i5 noteworthy that in lis testiftonv' Miclel Masre6,

coDplaitufs brothc!. stdted that he 6 u.awarc $ar complaindt dd Jack Shadbolt werc

Ghans€d at the tine ofhd death! (RR 19, 81). Third, dE Staie elicited tstimonv ftom

Kathy Msste6 that while conplainant had been seParaled lbm Jack Shadboli, Mdle6

believed rhdt.omplaitant had no interest in "dati.g othermen." Lastly, Wedgeworth leslified

o! direct examination thdt be had intewiewed complainant s fmilv rcgarding ter

rclatio.sbip with Applicant. Hughes' re6dmony oould bave rcfuted md explained the Stalel

evidmce as weu 5s prsst€d Applic.nt\ doferce to tle hial courtk prblicalim of

Applicdt\ ovn statemot, Sx 2, de.ying a .relatiotrhip" wilh the conplainanr'
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