
reasons set forll ahove, N well d Appliodfs aiSrrmsts regardiag the factlal insuflicicncv

oftbe €vid€nce to suppon his convictio., Alplieds inabilitv to conftont Llamas and cross-

exaninc ha on her statdents, inleach her credibilitv and habits. and give', the State's

emphasis upon the vali.lity of her lestinonv and her oedibility d a witne$ in closine

aryumdts before thejury, ("they csrt touch lq'") one camot conclxde that thc trial coutr s

violation of ApPlicdt's constinrtiondl rights 1o confrcnt'tion did not contribute b€vond a

reasonable doubt to thejuds decision to find hin g ltv- VatrArsddl,106 S Ct at1435_

1436

Thh Coud must revcse Alplicanfsjudgnent of@lviction b@anse the crro"an nor

be chancErized as hamlGs beyond a rc.solabl€ doubl- TEx R AIP P ANN 44 2(a)

(vemon Panph. 2000); Chapn.D v. Calrorni4 386 U-S. I 8, 8? S Ct 824, 17 L Ed 2d ?05

(196?). Accordingly, Applicut prays that thejudsmeni and sentence be revdsed TEx

coDE CBM. rRoc. ANN an.44 29(a).

j- CLAIM foR RELIEI NUMBER FoR ll

TIIE TRIA! COURT COMMIT'IED CONSTIIIITIONAL ERROR BY

NOT ALLOII'ING APPLTCANT'S COUNSEL TO PRESENT EI'IDENCE THAT

SHORTLY BEFORE HER DEATH, COMPLAINANT I{AI' INSTRUCTDD DEE

DEE HUGHES, A WITNESS, NOT TO TELL ANYONE TIIAT COMPLATNANT

AND APPELLANT WERE OBSERVED NTOGETIIE&" IN YIOLATION OF

APPELLANT'S DUE PROCESS RIGEIS TO PRESENI A DEFENSE.
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Darlene Elghes, s.k.a. "D@ Dee,' testified that she lad know Applicant for

approximat€ly 22-23 y@s. SPecifically, Flughes recouted ld meeting with A?llicdt and

th€ conplaimr in a ooDvdiele store Prid to complairmtrs death, that is, dfler Jannary i '

198? add bcfore FebnDry 14, 1987 (RR, 24, 221) Fughes convesed wilh both Apllicanr

an<t complainot at the convelience storc: "[APPlicant] ws nakitg tun oftuv woight " (RR

24,222).

Upoo the Siaters beday objcction, ed despite counsel's response ihat this evidoce

*as nol heasay dd was I'not offered for the trnth of the matrer,i' the trial court preclDded

Hugnes ftom iolling tbe jury that lhe @mplaitunt had ifftructed her "not to tell uvone that

shc had sed 0rem lcobtlai'mt tnd Applioant] ioge$er'" (RR, 24' 222).

Applicar{s coursel pcsented a Bill ofExc€ptio! to $e coud rtgeditg comPlainanrs

instructions to Hughes to keep her secret, aot lo tell anyone rhat she had 6een oomplajmnt

and Applicdt "toeethel" (RR,28, 9)

In its closins a.gumdis td the jurv at the close ofihe snilvinnoc€rce Phasc of t'i41,

the Slate altacked Applicdts defeNe of a consdsual sexual tl6timstri! wilh the

complainan! as follows:

''... lt is all alout consensual sex, That's what thev ituinuated all week

lons, becaEe lhey aint goi ttre couag€ [sic] to be man enoush to stand in herc
ud say it to you f&eto-fsce is a diff@t thing. Bui that's wirat they have
been tryidg to say aU welc

And you know what? lf you forgel everything else that I sav todav
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besi.les irtent being tlis quick... don't fotget this goint All of tleir qtrestions

in tle vhole wide world don'! male it evidoce.

And all of their questiots ed all of tl€ir hoPes dd all of his Yishes
thal ne could make it eviddco that they had a @dsensual rclationship thai hc
and Mich€llo [complainant] weE n@ thmjo$ Ai6ds, all ofthose qnestions

ad insinuations ard sort of argument dont Mke it ovidence b@ause there
ain'1on€ shred ofevidene in lhis tial and not one word oftestinonv ftom tbe
stand lhat ever iold you she ever so mnch s gavo this md a kiss. Nolhing

Don't you think that if ilere had ben . relationship, . true sexnal
relationship let{een lhis defdddt od Michelle shadbolt, his brctheE od
sistes wouid have known about it? Did they tring then in to tell vou theE
was such a thins? H€|, no. Becalse it didnt exist " (Rx, 25, 70,71)

Applicant noles that it is i.onic thal thc Stare shessed the fact ilat ApPlican$ fdily

hmbe6 did not t*ti& about this "s@ret" relatio6hip pith compl.indt FiNt, Applicant

wd pr@luded ilom "cxpldinin8" l;is fact vid Huetres' testinony that coDplainant wanlcd

this rclaiionship kept secret. Secon4 it i5 noteworthy that in lis testiftonv' Miclel Masre6,

coDplaitufs brothc!. stdted that he 6 u.awarc $ar complaindt dd Jack Shadbolt werc

Ghans€d at the tine ofhd death! (RR 19, 81). Third, dE Staie elicited tstimonv ftom

Kathy Msste6 that while conplainant had been seParaled lbm Jack Shadboli, Mdle6

believed rhdt.omplaitant had no interest in "dati.g othermen." Lastly, Wedgeworth leslified

o! direct examination thdt be had intewiewed complainant s fmilv rcgarding ter

rclatio.sbip with Applicant. Hughes' re6dmony oould bave rcfuted md explained the Stalel

evidmce as weu 5s prsst€d Applic.nt\ doferce to tle hial courtk prblicalim of

Applicdt\ ovn statemot, Sx 2, de.ying a .relatiotrhip" wilh the conplainanr'

160-



Alplicani .rgres ihat thc trial cou'r committeil co'stinriional cror m dcnldg

Applica rhe risht 10 pftsert a .lefense bv sp€cificdllv Precludins lughcs fiom tellitrs thc

jury that upon meeting Applicst atrd comPlaimnt at d convenience sror€' shodlv before Id

dcath, codplainant had sked her "not 10 tcll anvotre tbar slre had sem them tosetler'" (RR

24, 222, 224 226)-'lhe tnnl court's actions sefleil to dePrive APplicant of the abjl'tv to

presenr a defmse dd infer that Apllicant and complsin'nr wde ftiends' had deaged ln a

consensnal sexu.l ttelationship'" and that conPlainant did doi want anvone to know about

Applicant was preclnd€<l frod'explaininc'his stltcnent ro police' Sx 2' in which hc

said that h€ and the oonplainant "werc &iends " AlPlicanl was unable to tres€nt his "shre

of mind' o. defense to ih€ chdge olsexual dsanh ofthe @mplai'ant' I'evidenccd" with the

rccovery md identific.tion of smen and DNA attrlbuted ro him' that is' tD erllain tlo

existe.cc ofaconscnsual serual encounter and'\ecret" rclationsliP with itc comphlnant

Applicant was ptccluded fiom presenthg evidence thar woold nave answered the slaic's

argument to the jxry negating the cxistence of a relatiotship betvce! 'APplicant and

complainant as no familv membos tesrifi€d ther€to'

The nial court's actions violated A?lliodnfs consritutional rignrs to due p'ocesl

specifically, his ability to Presert a 'lefense APPlicant notes rhat rhis enor was of

it cdnot be detemined bevond a rcasoable doubt thal the $'a1

Alplicant's riehl ro p€senl this defensc evjdence' drd 'ol

constitutional dimension

courls €rror, the denial
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@ntribule to the jur/s finding Applicant gniltv of capital mur'ler' Alplicmt 6seds tlat this

Coud nust revese his judgmenl of convictiotr as tho eror can not be chmcrenzed as

haolessbeyondatasoEbledoubt TEx R A?P ! ANr' 442(a)iChapmdv C!lifo'!it'

386U.S. 18,8? S.Ct.824, l? L Ed-2d ?05 0967)

The United States Constirutron guarantees ihe criminal defendant "a meadngful

oppomrnity to prsent a complel€ defense " Gilmore v' Trylor' 508 U S 333' 343 ' I 1l S Ct

2112,  124 LEd2d 306 O993) l  Wtsb ington v  lex 's  388 Us 14 '87sCt  1920 '  18

L.E<l2d l0r9 (1967) ;W€bbv.  Tdts .4o9 US 95 '  93 S C1 3s1 '34LEd2d330(1972) :

Cr €v. Kentucl?,476 U.S 683,106 S Ct 2142' 90 LEd2d 636 (1986)i Cdifornia v'

Trombettq 467 U S- 479, 104 S Ct 2528, 81 L Ed'2il 413 ( 1984); Rock v' Arktrs's' 483

lJ.S.44,10? S.t 2?04. 97 L.Ed.2il 37 ( 1987)i Climbeft v Mississlppi 4l0U s 284'93

s.cr .1038,35 L.Ed-2d 297 (1973)

ln Wtshtngton v. Texas, srPra. 388 U S ri 19' the SuPrcne Coun descdbed thc

differ€nt ways that a defddanl cd avail hinselfoflhis olportunitv As stated:

"The rilht to offer the testimonv ofwit'sses' and 10 compel lheir attddance

Ii'"."ri".. i.l' 0r".,*"h;risht b prcenr a defo'e thensnt roprernr

ii. J"t"ral* 'i^i." "r 'r" facE as werld the prcsecurion 6 Lo rhe Iufr so

ii-." a*iO" *r'o" d'" oud' ries Just as $ accused hd the risht to conftort

ii..-".."ir"i1;i*;"* t r rhe lu'Pos' of(harrengros rherr rerrmdv hc

il'ii;;;;;;;.;it'b"*wi;e$es.'oeibbrrsnaddense rherieh' is

a tundamd@l elment of dde Process ol ldw-

This lnnciple hd be€n invoked in cass wherc hial colrts hdve iDtimidated defose

witnc$* inlo silencc, w€bb v. Tex$' suPra, 409 U S 95' and wlere tial courts have



excluded cvidence. Crane v. KentucLa, supr!,476 U S.683; Ch'mbersv Mississippi'

c u p r . , 4 l 0 U S  a r  2 8 4

This essenlial nght b.s been prcsen€d a a cdtical 'ompontr! ofihe orininaljrstioe

sFt€ni while lhe riehl is not absolute, dd mav in applopriale cde€ bow to olber legitimalc

inr4€sts in the lial Prccess, i! is to be treated with slecial carc' lf that right is d€f,ied or

.limi.ish€.l, lhe dlimate integrity of the fact-finding process is called i'to guestlon' so that

tle conp€tine ifterests arc io be €xamjned caEtullv when the dcfendanls proffered evidcnce

hd bce. eacluded. See, Chnnbers, supra, 4lO U.S at 295_297, n 8. 93 S Cr ar 1045 46

(citing Mattox v, Unii€tl Stat€s, 156 U S. 237.242_243. l5 S-Ct 33?,339-340,39 L Ed

409 (1895)) i  Pointer  v .  T€xas,380 U.S.400,405,85 S Ct  1065.1068,13LEd2d923

( 1965)t Mtncusi v. Sttbbs, 408 U.S 204, 92 S Ct 2308, 33 L Ed 2d 293 ( 19?2): B€rger

v.  cn l i forn i r ,393 u.S.314.315,89 S.Cl ,540,541,21 L Ed 2d 508 0969) .

In Chrmberd, suPra, the SuPreme Coull invoked rhe above principle to decide

{hetlcr the defendarfs padicnla. risltis ofcr!$_examination had bcen unf'nlv denied or

limiled by the Sldte's "vouchd" dl€ and whethd his riglt to lreserl witnessos i' his defensc

had been unfairly circumsffibed ty the State's usins its beisav rute ro exclude ccllain

proffcred defense tstimony. Specifically, in Chanbert the hial court had aPplied rhe

heaBay rule to bar ihe admission ofeviddc€ by dE defendant in suPPort oflis deiitse that

another nan had admified rhat he had conmitted lhe ctimes ld 4l0 U S at 287. The

Su!remc Conrt rd6ed the decision of rhe tial court and opined inat a defendant's right to



catl wildsss in one's own behaliis essdlial ro due process ld. at 294

In oddresing the dal coun s s€cdd exclusion of evidencc bascd upo. MhsissipPLs

heaBay rule to r€tuse ChaDb€s's p.offd of tbreo witnesses who would havc lestified to

statmdtl puQorledly m.de by the witnss MoDonald, slortly affer the crime, naning

lidFlfas the nurderd, the Coult.ecosnized that (uolike lne voucher tule) the heasay rule

"h6 long been rccocrized .nd respected by virtually 4ery State " Howcvc., the recognilion

tbar the trial confl enployed a lonestarding dd rcsp@ted rule of evidence to exclude the

defense evidence did nol isulate th€ Miesissippi trial colrls action fiom tlre Suprene

Coun's scruriny on review lnde€d, because the d€fenddts consdtujonal righr to Preseni a

dcfcnse ws at issne, lhe reviewing court uodedook to exmine closely rhe conpering

inter€sts scwed by the state evidenliary rule, however spected and rccoerized that rule

"Wo conclude thdtihe exclusioo ofthrs criticdl evidence, coupl€d with (lhe lse
ofthe vaucher dle to iimit cro$ e@indtioa) denied hia a hial in accorddce
wiil traditional md tundmental standards of due lrocess ln rcaching this
judgment, we esublish no nN prilciples ofconstituaio@l law. No. does our
holding siellal tuy diminutim in tbcrspect thditiomlly a@orded to the states
in the €stablislrment ed implmentation oftheir oM fimiial trial mles and

?rocodurcs-@
circunslances ofiltis cde the tulin6 ofthe trial court denied Chafrbes a fah
Eia!." Id.,al0 U.S. at302-303,93 S.Ct, at302.

In Mtlter v, St.te, srprr, fiis Court rccognized ed applied tbe conslitutional nle of

Chambers v. Mississippi, supra, which was gounded in the due ltocess suarutee or the

Fouriemth Amendmfrt- Thaftidt, ihe SupEne Court said is, in ssercc, the right io a fair
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opportunity to defend against lhe Stat€'s accusalions. ! In Millcr! 36 S W 3d at 503, rhh

Cout revoEed Millels colviction because the Eial corrl had exclnded s inelevdt the

evidence she had oflered io suppofi hef defense of dures ln conducting its amlvsis fie

Coun began with e extensiv€ discusion ofthe crininal defendmt's constitutioal duc

proc4s .ishi to establish hq own dofense, tld evaluatcd otr an abuse ofdiscrot'on standard

the t.ial colrt's reason for exciuding the defenddt's PrclTer€d evidonce Because it decided

the thrcshold issue ofrelevancy in Mille.'s favot, this Court did not have to eneage in the

Chanbers proces of conside.ing lie competing int.rcsts: ihe Slte's inlerest in enforciry

ils own evidontiary rule, dd the defendants due piocess inlerest in establishing a defense.

In Appcllant's case, the trial court did not addGss the rolNancy ofthe lroffered evidence -

complaina.fs oulof-colrt statemenc to Hu8h€s bul pr€cluded the admission of tnis

er'dcnce, per se, on heasay grcunds. ?r

ThisCouriinMitler,suptt,refenedtotheopiniorinUhitedSt.t€sv.Mcclure,546

'" This Coun nokl in Miler that Tds has upheld a oiminal delmddrs "Sixth ADendnenl
nsht ro prsdt a d€f€se and pent nis v€rsion of lhe f&L.' 36 S W3d at 506, n 4, citing
Colemmv, state,966S.W.2d525,52?-23 (Tex. Cnn.App l993)(.p-onEnerins)(tdelizing
thc defendmt\ nebt to compulsoryploo€ss in ordd to oblain anendece md tdtinony orrwttness
favoEble to his d€fe.se) md Norno v. strt€, 588 S.W.2d 340. 343 (Tcx Crim App l9T9)
(concluding thal the Irial court committ€d oonstitntional eror by notatuting$e dofcndeth Equsr
for inmunity for a {ale infomflt in ordfl b @npel lhc irlomot\ ldlinony in suppart ofhis

'L In Applicanfs c*€, the irial cout did not addFss $€ rclevmcy ofthe Prcffered €vidence -
conpLaimls ourof.od 61aten€nls to DEE DEE ltue!€r, bnt peluded the admission of tnis
eviden@ on he6!y grounds.
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F.2d 670 (5th Cn. 1977) in whj6tr the defendanr in a drug <telivery cee songht to prcve his

duross defense (that he mlde the delivery because he ws aftaid of one Caroli, a D.E.A.

infornant by calling rhree olier individuels to rsrifj, thar CarcU had ooorced them into

selling hcrcin md had caEied ! eun in ihe tine shonly afler McCIurc, the defendant, ha.t

nade the sales. The triat coun had dcluded Mcclure,s evidence of those events on the

grcund lhat they wse not rclevdt becalse lhoy h.d happened aftd the 6ales.

The Fifth Cirouit fourd L\e evidence rl€vat. It [a.t sone tendercy, s evidence of

! syst€matic campaign oftheals and irlimi&tion'! to support a defense of d!qs, The

Court did not consider wlEther the defense testimotry was crediblc, no! did it say to wbat

deglee it was probarive. fts tendency ro suppon the detense made il rel.vanl and adhhsible.

lls ultimate weight was for rhejury to decide. As srated:

'Thc de hn<lar! hghr ro prsen r a r igaq6 defs{ reqqiEd rhe adm 6s iol
orrhepro ered resrmony. lhe F;fLh Cn.un hetd.,.A rh courd notprope,t)
convict (MccluE) absent the opportunity to hee $e pll1I@d c;iimony
bra, im upo lhe Lhrc^ ofdefense and we,eh ils "Fd ail,tv atong w,Lh Lhe
olher  r \ rdencern the cdc "  Uni ted Sr . tq  v .  Mccturc .3upr . ,  .40 F. ,2d a l
673. (emphasis ad,ied).

Tr'is Corrt applied the sMe principies, cirins the abovc langxas€ fiom Mccrlre, to

find th.t thc proflerod tslinony in Milter was likwise admissible thar ils ddmission was

requircd becawe, ',(a) rarionaljury could 6rd rhat thjs widen e helps to prove,, ,\hat Nrillcrs

sraie ofnind was one olreasonaue fed. when she comitted the o{lense. MiI€rv.Stlte,

ttrpr4 36 S.W3d ar 508.

In the inst nr case. Applican! d tle criminat dcfendanrs, Chmbes, Miler, and
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Mcclurc, rcspectively, ha{t the due !rcces6 flght to ! neningful opportu'itv to present a

complete and vigorcus defense, in this case, the iight lo PreseDt teslidonv corcemhg

complainands iNhlciion not to tell anyone rhat Hudos h.d seen hs rogether with

Applicani The adnissior of complainant's instnclion befor the jurv *ould have rebulted

the Slates claims that there wd no evidd@ of a relationshi! betwen ApPlicdt bd

codplaindt. In Apllicant's casc, this defensive evidetcc world }avo exllained the absenco

of any statmots by Alplicdt rcgarding his relatronshiP with tE complainmt (nore lhan

mere ftiends). This d€f@ive evidcnc€ ofa secret rcmantic reldiionship tretween ApPlicdt

dd compiai.ant colld also rebut ile Siate's allegatiots that dv sexml aclivitv was not

The qustion of ham is.on€ that is alswered by the drresbold issue of the

conslitudonal right itselfi ifth€ evidence tle defdddt offercd is not really pa1t ofpFsenijng

"a visorous defeose" (Mcclu.€, tupr4 546 F 2d at 673)

Hdm is estatlished oD@ the Court mdkes thc decision that the prcffered evidence

w.s relevui. th.t it had some logical beariag upon the th€orv of defqse As this Couns

d€cision in Mill€r .eflects, with its citations to Cbtmbers v. Mi$istippi suPra md Unit€d

strt€s v. Mccture, supm the Due !rcc*s Clause gudantees the defendant a n@nineftl

opportunity to present a conplete dd vigords defese A reviewing coud, in assessing the

State's intest in excluding the evidoDce, Nst crefully evalute the comPeting inter€sls'

and nust not assess the credibility ofthe evidence
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