
DENYING APPLICANT'S INVOCATTON OF TIIE SPOUSAL COMMUNICATION

PRIVILECE (Iex. R- Evld.504) AND PDRI!flTTING APPLICANT'S EX-WIFE TO

REPDAT APPLICANT'S REBUKE OF IiDR DURING THE COURSE OF TIIEIR

MARRIAGE, \'IA HIS USE OF DEROGATORY NAMES AND TERMS FOR HER'

u.s. coNsT. AMDND. IV, V, xIV.

CLAIM FOR RELIEF NUMBDR TTITRTY-THRDE

THE TRIAL COITIRT COMMIi-TED CONSTITUTIONAL ERROR IN

DENYTNG APPLICANTIS INVOCATTON OF TIIE SPOUSAL COMMUMCATION

PRMLEGD (Iex. R. Evid. 504) AND PERMITTING APPLICANT'S EX_WIFE TO

RIPEAT APPLICANT'S PRIVILEGED STATEMENTS REGARDINC HIS

TIIOUCHTS AND FEELINGS TOWARD THE COMPLAINANT' U'S' CONST'

AMEND.IV,V,XIV.

CLAIM FOR RELIEF NUMEER THIRTY-FOUR

TIIE TRIAL COURT COMMITTED CONSTITUTIONAL ERROR IN

DEN}'ING APPLICANT'S AryOCATION OFI'IIE SPOUSAL COMMUNICATTON

PRI\.ILDGE CIex. R Evid. 504) AND PERMITTING APPLICANT'S EX-WIFE TO

REPEAT APPLICANT'S PRI!'ILEGED STATEMENTS REGARDING IITS

WHEREABOUTS AND ACTIVTIrIS ON Tt{E NIGTII OF COMPLAINANT'S

DEATH. U.S.CONST. AMEND.IV' V' ruV.



ADplicant filed a prcrrial notior/notioe entided "Defedanfs Notice of Inrcntion to

lnvoke Confidential Comunication Piivileee Belwed Euband and Wife Pusuant to T.xN

Rule of Evidence 504(a). (CR?. 2.16-251)- A hedins or this notion/noti@ was conducted

onr of the pr€sencc oftne jury on Dec. 4, 2003. (RR.24, 62).

Applicont lesdfied, solely for rhe lnrpcs ofthis heanng, that he nad natied Shanna

Srryjek or December 4. rs87. Thetr lffiage culmrnaled in drJorce ptrccdnS' on

Septenber l, 1995, Applicer infomed the court that he Pished to invoke the mritaL

conmlni.aiion privilege ude. lexa Rule of Eviddce 504(a) d to ary confidenlial

conmunications between himself ud his wife, Shena Sryjck, duing the couse of lhe

m.Eiase. (RR.24, 60). Followi.s the he.ring on this matter, lhe tial coud denicd the

As noled, Shmna Sttjek, Applicmt's ex-wif€, tcsli6ed in tlis case at rhc Fquesl of

the State. Over Applicmls repeatd objecnos, she Nserted that in the cou6e of thoir

mdiage, Applictut had attemptod unsocessfully ro dgage in anal intercouse with ha on

two sQarate occasions, (RR. 24 69) \I'h€n Applicant lecme ftustrared ald angry at hd

retus.ls, Applicanr called her "a bibn. a slut, a wh@," dd "cunt." (RR 24,70-71).

Addition.lly, over Applicdfs cortiDued objections aserting tbe manral

comnunication lrivileso, Shyjek testifi€d dnd rcpeated that Applicant had shared lis

feelings .nd impressions ofthe cooplainant with her in private, during lhe couse ofth€ir



maftiase. and had described tle contlainant N a snottv "bilch" who thought lhat shc was

bctter tlH everybody e1se. Addiliomlly, Applic$nt had a3scrted that he haled tbe

complainsr. (RR 24, 73-?4).

Similarly, Stryjek infomed the iury that APPlicot st ted privatelv to lrer that white

he had told the police that le had bed hone with his mother throughoul tbe nignt of

complainanfs death. he had actoally tem ont with a ftiend, Gcorge od had rehrmed to his

paftntsr home b€twed 1i00 a.n. a.d 2:00 a,n (RR 24, 75 77).

It is undisputed that both ApPlicdt and Stryjek *er€ ltusband and wife betwed

Decenbq 4, 198? dd Septcmbor 1, 1995. lt is also undispuled that each shrcoe.t dscnbed

to Alplicanl was made eolely 10 Str,iel in privale, l!&1 each was inre.ded as d privale 06l

comunic.tion ed was not ovarlFard by dy third Partie6

In its closing egunent .to the jury at the end of tbe fiBt phase of trial, th€ Stale

she$ed and reminded the jury of Applic.nfs statcn€nts to Strvjek and emphasized their

evidenriary importancc in finding Applicant guilty of capiial murder' (RR 24, 21 26) The

jury found Applicanl guilty of cdpilal murdet as cbarsed in the indichent. (CR1 167;191_

192;  RR25,89) .

The trial cowt abused its discrctioo sd cordilted constitutional eror in faillng

to recognie dd accept Applicdfs rightto invoke and ssert the od mantal connunica$o!

privilege, as opposed to the spoBal t€stimonial privilege, to lreclude Stryjck ftom repeating

Applicmfs piivate @l commuricatio$ lo he. duing the cou6e of lheir mdiage



Thc d.l coDd abused its discEtion and violated Applicants constitutional rights to

due pmccss to invoke the m.rital communication Prjtilege as scr forlh in Tex R Evid

504(a). Applicantconplains ofoonsiitutiond emr subjed r' hrmlcss eror rcview Asih's

Coun cannot siy that the rcpetition of ApPlicants privilegcd conmnnications to his wifc

during tle cou6e oftlreir madiage did not contnbnte to thejury's dccision 10 find APplicdr

gljtty, in lighl of the factual jn6ufficiencv ofthe evidence in thh case, sce p'€vrous 'ssues

iaised hefein, ibis Conrt must revese Applicsnfsjudgment ofconviction as the ercf cannot

be.luractnzed as hamlss beydd a re4onable doubt' TEx R APP P ANN' 44 2(a)

(Vemon Pamph. 2000)j Chtpm.b v Calitornia, 3 86 U.S l 8, 8? S Ct 824. 17 L Ed 2d 705

(196?) .

The Unitcd Slates Suprene Couft in Griswold v. Connecticut, 3 &1 u S 479, 8 5 S Ct

I6?8, l4 L.Er!.2d 5lO (1965) recognied a constitutional right of P'ivacv surounding the

nari.ge rc)ationship. Criswold,381U S. at486 As stated:

"Mariagc is a coming togethd forbettd or for wose. loPetullv cnduring' and

inrimate to rnc degee of bciDg sacred tt is an asoci.tion which promotes a

way of life, nol c;uses: a hmonv in living, rot lolitical faidrsi a bilateral

loyalty, dot comnercial o. social prcjecls Yet it is in rsociation for as noble

a puryosc as any involved in out prior decisioN.

The narital communicltion Privilege is co.stitutionallv prolecled Tleesscnceoflhe

jLBtification for the malital comnunic.tlon Privilege is that in the absence of tlc Privilcse,

spousc6 would be les likely to oon{ide in one anofier and, thcrefore, woaken the sirenglh



and signiJlcancc ofthe i'stitution ofmar'iage See Trlmmel Y' Urited Statca' 445 U S 40'

4a,  t | ]  r  \ . r .  "0o.  nr  L  l -d  2d 186 / lo80l

ln $c instair casc. as 'otcd' it is nndisPutcd that Appcllant and Strvjek wcrc husband

and wife between Decenrber4,198? and Septembet 1 1995 11is also urdisputed that rne

staredeDlsasdibedtoAPpliodtwqemodesolclylostryjek'lis{iie'inprivat€duri'g1he

couEe oftb€ir marilge, dd w€re not ovcrh€ad o' releated to anv ot!'r Pe6ons Similady'

jl is also undisPutcd that lhese communications wde intmded to remain 'onfidential'

ApPlican! oltsiile ihe 9r$edcc of tl€ juv' invoked the marital communication

pivilegc under Texas Rule of Evide'ce 504(r) as to anv confidenlial comdunicatrons

bctwccn timself and ltis wife, made durjng thc colBe ofthe nadage relationslip (RR 24'

6l). Folloting the hcaring on ihjs maiter' the trial conrt denied the r€quesr' (RR' 24' 6l)

Applicant has properl) prcsewed these mdttels for appear

'the Uniied Siatcs Suprcme Coufi in wolfe v Uhited Stttet' 291 U S 7' l l i 54 s Cr'

2?9,2801?8 L Ed 617 (1934) opined thal narjtal con lidences do considc'ed "so essenl'ar

to the pEseru.lion of thc marital rclalionship as to oltweish rhe disadvantag$ to me

administadon ofjusticc which lhe Privilege dails " l'i see also Bta! v Unit€d Staies' 340

U.S. 332,71 S-Ct 301 95I,'Ed 306 (1951) Marital communrcanong

confidedtial unle$ the Peunption is otcrcone bv lmdf rhii it was

pnlate. P€.eira v United St't€s, 347 U S' I' 6:74 S-Ct 358 361;98

It is nndisPuted that during theirmdiage, cach st'tcmdt asc'ibed to

L.Ed.4l t(1e54).



was madc solelv to Strvjek, in privat€' dd wa6 not intended ro be overl'eard bv arv thid

panies. As nored, .one ofthe €xceptios ro th€ Eatdmoni'l conmunication pnvilege appLv

in this case, nof did ihe Stale clain thst any exc€ptioos aPPlied Bded npon tle holdings of

the couirs abole, ihe ilial coutt abused its disdction and violated Applicant's consribrtional

f,elrs lo due lroces 6 w'll $ APplica s stalutory righis under Tex R Evid 504(a)' in

lailing to recognirc and aocefl APplicants rieht r' invokc and as6en the ndral

conmuni.ation ivilese to lr€clude ShvjetAon repeaiing his plivale oral commuoications

to her during the courBe of thei! mdagq inclxdi's: a) APplicanfs caliins Strvjek "a bitch'

a slut, a whore," dd "cunti' b) Applicmfs expressed feelings of disdain to{a'ds the

conplainant, specificallyhi5 <tesci ion ofher d a srottv "bitch" who thought thar she wd

bettei than everybodv elsc; and c)ApPli"nfs statenelt rcgarding his whdeabours and

acrivities on the rigbt ofcosPlainanfs dca*t

Thc fiial cout.bused iis disc'elion md vioiated Applicdt's constitxtional rights to

due prcces by pemilring Strvjek to rQett, over A!?licants ftpeated dnd tinelv obj€ctions'

Applicants confidefiidl maiital commlnic'lions As noted ihe State repested md remind€d

&e jury of Applicdnt's coffidmtlil statments 1o Strvjek tnd mphdsized their €vidennarv

imponance in lidite Applicot elilty of calital muds- (RR 25' 21-26: 77) The staie

strcsed rne imlortance of Slryjek's testimonv in the folowing closing egumoi:

_ R'trhe ws lone bhsvese( w'th her' even? wav he wanEd Andhedid

".irc.i"tu.ti"i-"' r*u r o r$clbmes Becarv Lhis q * a sad:sric s'r ras'

;T;?;. il;;tt"h. rr'ut s;ottv bilcr' Renember thatr snottv bitch

wmt gojng to tum me dom - "

-].44-


