
CLAIM FOR RELIDF NUMBER TWENTY-NINE

APPLICANI WAS DENIED DI'E PROCESS OF LAW AS GUARANTEED BY

U.S. CONST. AMEND. V & XIV, AI\ID HIS SENTENCE OF DDATH VIOLATED

THE CRUEL AND I]NUSUAL PI'NTSHMENT PROVTSIONS OF U.S. CONST.

AMEND VIII, BY TIIE STATE COURT ALLOWINGHIM TO BE SEN'IENCED TO

DEATII WHEN TTIE EI'IDENCD WAS FACTUALLY INSUFFICIENT 'TO

SUPPORT HIS coNvlcTION FOR CAPITAL MURDER vr'HERE TIIE STATE

FAILED TO PROVE TIIAT APPLICANT HAD ATTEMPTED TO COMMIT OR

IIADCOMMITTED SEXUALASSAULT OFTHECOMPLAINANT, AS AtLI,EGED

IN TTIE INDICTMENI"

CLAIM FOR RELIET NUMBER THIRTY

A?PLICANT WAS DENIED DIT'E PROCESS OF LAW AS GUARANfiDD BY

U.S. CONST. AMEND. V & XIV, AND HIS SENTENCE OF DEATH VIOLATED

TIIE CRUEL AND UNUSUAI, PUNISHMENT PROVTSIONS OF U.S. CONST.

AMEND V[II. BY THE STATE COURT AILOWING HIM TO BE SENTENCED TO

DEATH WHEN THE D!'IDDNCE WAS FACTUALLY INSUTTICIENT TO

SUPPORT IIIS CONVICTION FOR CAPITAL MURDER WTIERE THE STATE

FAILED TO PRO\'E TqAT APPLICANT UAD INTENDED TO CAUSE THE

DEATH OF THE COMPLAINANT AND CAUSED THE DEATI{ OF TIIE



CLAIM FOR RELIEF NI'MBER TIIIRTY-ONE

APPLICANT WAS DENIDD DUE PROCESS ON LAW AS GUARANTEED BY U.S.

CONST. AMEND. V & XTV, AND HTS SENTENCE OF DEATH 'I,'IOLATED TIIE

CRI'EL AND I'NUSUAL PT]NISHMENT PROI'$IONS OF U.S. CONST. AMEND

VIu. BY TIIE STATI COURT ALLOII'ING HIM TO BE SENTENCED TO DEATH

WHEN THE E!'IDENCE WAS FACTUALLY TNSUFFICIENT TO SUPPORT HIS

CONVICTION FOR CAPITAL MURI'ER WHERE TI{E STATE FAILED TO

PROVE TTIAT THE COMPLAINANT WAS KILI,ED BV APPT,I'ANT DTIRIN(:

THE COURSE OF A SEXUAL ASSAULT OR ATTEMPTED SEXUAI ASSAULT,

AS ALLEGED TN TI{E INDICTMENT.

COMPLAINANT BY STABDINC TIIE COMPL{NANT WITII A KNIFE. AS

ALLEGED IN THE INDICTMENT.

had dused the death of &e comtlainant, or lhat Applicanl had caused rhe dqth of the

conplainat du.ing the course of confriaing or dttempting to comit aggravat€d scxual

Applica.t aserte tirat the evid€nc€ was Lctully insufficienr to 6upporr r\e jlry'�s

verdict where tne evidence was cliady 60 weak, un$lported, andu.reliable, as io undemine

confid€nce in the jurl\ dete(ination. Applicaat aserts lhat the eviden@ was factually

insufficient 10 support thejury's verdict bccause the eviddce thot Applicanr lad cobnitred

or had attempted to colmit aggmvated sexual $sault ofthe cotuplainat, or thar Applicanl



ssartt of fie cofrplaina.l was geatly outweighed by contrary trcol Applicant presenls

irese issues sepaialely to avoid any question of nultifariousness. TEx. R. APP. 38.1{e).

Accodingly, Applicdl prays that the judCnat and smtence be revesed dd the causc

rcma.d€d. T!x. coDE cruM. PRoc.AN. art.44.29(a)

FACTUAL SUFFTCIENCY

Evidence is factually insnffioient if, viewine all ofthe ovidmce in a neutral ligh! "tlre

proof of Cxilt is so obviously weak a lo undemirc confidcnce in rhe jury\ detemination,

or thc prcof of guilt although adequate if t ken alone, h greatly outweighed by .onh-ary

proot' Johnson v. State, 23 S.W.3d 1, 1l (Tex. Crim. App, 2000). In d€temining thc

f&tual sufrciency ofthe elemdts ofan offflsq the rcviowingcoud "vi€*s alt theevidencc

witloul the p.ism of in t]e light most favorable to the verdict.'[i.e. views tbc cvidence in u

neunal lighl,l and seti aside the ve.dict only ifit is so conhary to the oveMhclmine wcight

orrhe cvid@co as to be clea.ly wrons 6nd unjusL" Clewis y. Srrrc.922 S.W.?d 126, 129

(Tc{. Crim. App. 1996) (cited in Johnson v. St.te, sups.23 S.w.3dat6-7)).

in a factual suffciency reviev, the appellate coun r€views the evidence wc'gbed by

thcjury that tdds to !rcve tne qisthce ofthe elemental fact in dispuie dd conpales it wirh

A Srrndard ofRevirw

the evidence that te.ds to disprore th.t fsct. Jotres v. Strte, 944 S.W.2d 642, 647 (Tex.

crim. App. 1996), cert. denied,522 U.S.832, l18 S.Ct. 100, 139 L.Ed.2d 54 (1997). As

stared: "[i]n conductirg irs factnal slfficiercy ftview. an appcilale court cviews tnc fact



fiDdels weishing of the evidence and is authonzed lo disagrce wirh the facr findels

detcmination." Cl€sis, 922 S.W.2d at l ll. Thir rcview, howev€r, must enploy appropn.te

dcterence to prevent an appellate court frcm subtitDti.g ils judemenl for that of the lact

finder, :nd any evaluation should hot suberandally intrude upon dre fact finder's role as the

sole jldge of the weight dnd crcdibiliq/ given to wiiness testimory. Joner v. Stet€, 944

This Court in Johnson, recognized the co.stitutionally inandatcd aulhoriiy vesled in

appcllatc coDrti to conduct a factual sufficienc, review of thc elements old offense

Johnson y. St!t€, supra,23 S.W.3d at 7. As set fo.rh i. iis opinion, footnole n.7, "[t]his

nrcludes thc authority of the Coun of Crimitul Appeals to conducl a factual sulllciency

review of lhose cdes brought to it.upon direct appeal, i.e.. capital cdes. " Id. See also Cain

r.State,958S.w'2d404,408 (Tex, Crim. App. 1997)j Clewis,922 S W.2d at l3l-l32iTex

Consi. ar't. V, Sec.6. Additionally, this Coun in Johnson, rccognizid rhar delcmining the

factual $rfticiency of cvide.ce rcquircd inplencntation ofdistinct standards diller€nt fton

lhose enployed in a legal suffici€ncy teview. Johlror v. State, supr.,23 S.W.3d at 7. As

A le$l sufficiency rcview calls lpon the reviewing courr to vicw rhe relevmt

evidence in . lgnt most favohble to the vddict dnd detemire whether ady

r.tional t ier of facr could have found the escntial clmenls of {re cime

beyond a reasonable doxbt, Jackson v. Virginia,44S U.S. 307, 99 S.Cr. 2781,



2789, 61 L.Ed.2d 560 (1979)i M.son v. Sbt€,905 S.W.zd 570, 574 (Tex.

Joh on \. Slr'e. rupro.2J S w.Jd d 7 (mphass addFd)

Crin. App. 1995). cert. denied, 516 U.S. I051, it6 S.Ct.717, 133 L.Ed.2d

6?0(1996) In cont as! a lactud sulficiency review dicratcs that the cvidence

be viewed in a ncutral light, favoring neiths party. Cle*is, 922 S.W,2d at 134.

In .onduoring a factual sufficicncy analysis, the reviewing ooln does not

'indulgc inftrences or confine ils view to evidence favonne one side olrhe

cnse. Rather, it lools at alt the evidmce on.both sides ard rhen nakes a

piedoninantly intuitive judgmcnt.

This Court in JohDsoD, id., siated lliar in Clewis,922 S.W-2dat 134. it had validared

th€ application ofacivil factual sufficiency 6tandad ofreview to oriminal cases. Atissuo in

Johnson wa whether the civil factual suffrciency standtud applied in toto o. only in pan. As

Hisbncally, cours and acaddicids have recosnizod thar rhe civil factual
suificimcy stddard of review oonsists of two scpdale elem€nts. In civil
matte6, ure Courls of App€als de dp.weEd to considq and weieh .ll the
evidenoe in the casc @d set side the verdid and remand the cause for 6 new
t.ialifit concludes tlat(l) the eviden eis insufrcienr or if(z) rbe verdict is
so against rhe gr@t weiglt and prepondemce of the evidece as ro be
nanife6tly ujust, rcgatles ofw]lernq thc recod contains some evidencc of
prcbarive force i. snpport ofihe verdict. Pool v. Ford Moror Co., 715 S.W.2d
629,635 (Tq. 1986); G&a v. Alivfi.395 S.W.2d 821,823 (Tex. 1965); Itr
Re Kirg's Estrte, t 50 Td. 662, 244 S.W,2d 660, 661 { 1951 ). Whcn reversing



for factual iftufficicncy the Coun ofAppeah nust detail all the etidm.c
rel€vant to the issue and clearly srale wby tle jury! fnding is eitl'e. factually
insufticient or is so against rhe er€at wejght dd prcpondennce ofthe evidence
lhal it is manifestly lnjust.

Johnson,23 S.w.3d at 9 (ciralions inclnd€d).

Tire Court in Johnson detemined tbaL a criminal faotual suffrciency revicw docs, in

fact. enconpass two fomulations, bolh n6cd in civiljurisprudence, nral is, evidcncc can be

factually i'sufficient if(l) "it is so wcak s to be clearly ]mng md nanifcstly unjust or (2)

the advese finding i; agajnst thc srcat weighr and prepond@cc oflhe available evidence "

Id. 2:l S.W.3dat9-11. The Coulr then exllained:

Because the State always caries the burden ofprooito establish the elernenls
of a c.iminal offerse at hial, an appellant's point! of enor cnalenging the
sufficiency of the didence used lo Gtablish the dmmts of the cbdged
of€nse could clajm that tie evidence used to est blisbtheAdvesefindingwa
so weak .s to be flctually insufflci4t. This is the most equitdble alproach,
spsially siv€n the facl crjninal dofendanrs tre not under any obligation to
present eviddce on lheir behalf and usually rcly, insread, on folcing the Siate
lo rrove its case beyond a reasonable douhi. Altemtively, in the eveni a
defendani does mustq conhary evide.ce, tnis stardard olrcviev allows him,
ifhe so chooses, to prsdlihe argume on appeal tha( his evidence greatly
outweigh€d the Stalc's evidence to the extent that the contl ry finding is cledly
wong dnd ndiGstly unjut- We hold lhaeforc. that flr opitriotr b Clewis
is to be rcdd as ldopting the complete civil factut suffrciency fomulation. ...
lTllEoonpLetea coftct stddaid a r€vieving coun mwi follow to conduci
a Cl€Fis factual sdfficiency revi€w ofthe elements of. cituinal offense asks
wlEtb€r a leunal siew of all the eviddce, both for ud asainst the findins,
denonstrates that tle proof ol guilt is so obviously w€ak as to nndemrine
confidence in thejlry's deteminaiid, or rhe proofofgdlt although ade$ate
rflalen alone,6 greauyourweiched by conrraryprool "

'" while conlrary evidence nay be pEsented by a
pr$enled via the evidenodt6tinony prcduced in the
exdinrLion of the Slat's viincsses by 16e d.lmsc.

delodafs oM wiLersc, it nay also be
Sialel cd€-in-ch1ef or duiing lhc crcss-



Johnson,23 S.W-3d at 11 (cmphasis added). S*ako M,rtitrezv. Stat€, 129 S.W.3d l0l,

106 (Tox. Crin. App.2004).

This Couri in Zuniga v. Stnte, 144 S.W3d 477, 483 (Tex. crim. App. 2004) rcccntly

considered the civil standdrd for ure application offactual sufficimcy leview oflhe evidence

in crininal cascs as follows:

... lT]here are two v.ys in whiclr the evidence may bc insumcient. Fisl when
considaed by tuel4 €vid€nce supporting the vtrdici may be too veak to
support the finding olglilt beyo . reso.able donbt. Se.md, tiere my be
boih evidence suppotling ihe vddicl dd evidence conlFry to the vedict.
Wcighine all the eviddce undd this balarcing scdle, the conkdry evidence
may bc strcng @ough that th€ beyond,a-rcdo.abl+doubl standad could not
have bee. nei. so th€ euilly verdht should rct stand. This standard
:cloowledges that evidence ofeirilt can 'pEpondemte' in favor of convictiot
but still be i.sufli.ient to prove the elements ofa crime beyond a @asonable
doubt. Stated dother wat evidence sryporting guilt can 'outweigh' the
contrary proofand still be factually insuffici€nt under a beyond-a-reasonable
dotrbt standard.

zunig!, 144 S.w.3d a1484 485 (enphasis addcd).

B. The Eviden.e in Tbis Case Is Factually Insulficient

The evidence is factually insufticient to prove thc elemenb of capital 'nn.der who

conside.ed by ilselt Specificdlly. the evidoce is factually insufficient to piove that

conplainant had been sexually asauhcd, The evidenoe is factually insufficient to ptuve thnt

Applica.t killed nrc compiaindt. Tlt evidmce is factually iDsulficient io prcve rhat

complainant was killed in the couse of a sexual assauli o. dnemptcd scxual assault by

Applicat. Additionally, the evidence is umliable ard oonhadicted in most instancd by thc



Stote! own witnesses. tbus udemiaine ey confiddce it thejurv's verdict JobtrsoD, 23

S.w. ldat9- l lv

i. Tnc evidmce is factually insu{licient to !rcve that conllainut had been
sexnaty 4sallred.

App{icml submits thar thele is no evid€nce that a sexual dsault ofihe complainmi

ever occuned. Rosi testified thal he did not knov wh€thcr comllainant had been sexuallv

Naulted (RR2o, I I 1); fte body did mt appear to 6how any ligature mul6 (RR20, 9l-94)

Whilc Rosi noted that smen ws rtcovered duins rtre cofrllainanls autoPsy, this fi.ding

vN evidmce solely of the act of squdl int@ouEe and not necessdily sexual assault

(RR2o, 1l l-117). Rosi did not olswe any bruises on complaindt lo indicare that h€r

dlishs had fmetully boen held Etart. (F(R20. 115). NoLbly, Rossi admitted that the

dllegrtion of sexual asault of lhe complainant wd 'J!s1 a theory.i' (R120. I 1 5)

Additio.ally, wlile Rossi ssr€ed f8t lhe bloody commode in complainant's bathroom

m.y have been used lo w4h olfthe asdilanfs groin arca ard that the toilet seat was found

up, (RR20. i 54). he aclmowledged that therc w4 no evidence ofblood spldhcd on the noor

surcundins ihe comode which would likely have been thft if the dsailani had been a

npist dd had wdh€d himself in the commode. (RR20, I s9- 161).

While evidd@ in this case su@orted the fact ihat semd recovercd frcm the

conplainant nalcled Apllicuts DNA profile, lhis alone supports a conclusion dEt

Applicant dd comllainant hsd dgaged in sexual intercolEe. lt would alone not suppod e

infeEnce that Atllicanl had sdually dsdulted th€ @mplainani rcr thai he had caused ler



dea$. ln f&t, whe€ the evidence relealed thai comPlainmt had folglt hdd egainsl hci

lttlcker, ir would natu.ally follow lhat ifshe had been sexuallv assaulted. there would have

been evidence oft?xma 1o hd sexnal orgds Thcrewsnone Sccjurv argrrnent, (RR25'

3?-38).

Dr. Dwayne Wolf, M.E,, lcstified that upon his rwie{ ofcomplainanfs aulopsv report

dd photognphs, No. 87-997, there wa no cvidence ofligatu.€ marks on complainafs bodv

and no eviddce ofpetechial henonhages, often obsened in stansulanon cases (RR22.58_

59). Most importantly, Wolfreite.ared that thore was no eviddco oftraunr to complaina.ts

gditalia, "not to the vagina or the rechrm," no! to the anotectal area or complainant s wlva

(RR22,62 64). Thus, wolfconcedod rhal it wd €ntirely lossible that cohPlainatt mav bav€

englged in coDsenslal sexlal intenouse while he. dcath may have occurcd at a differenl

tine. (RR22, 69-70). Wolfcould not state that complainul lad been sexually $saulted nor

whelher any questionable asault h.d occuned prio. to or following complai.anfs dealh.

(RR22, ?4-?5). Wolf agreed that thc conplainari could have engaged in s€xual intercouBe

ttre day before her death. (RR22, ?5)

Contrary to s?ecul.tion by lhe proseNror. wolftestified tbal SX 50, a pholograph did

not appcar 10 .eflect ltloody slreats" on complaindls hbs, produccd by a blood drenched

band. (RR22,77). Nolably, duirg ils closing dgxment to tlre jury in ile exilr/innocence

phde of hial. th. Slate corceded that conPlalnanr did not exhibit any visible tratrna 10 her

smitals. (RR25,9).



ii, fhe evidence is factDally insufficieot ro prcve that Applicant killcd rhe
complai.ani or was Prsent at hd darh.

Applicant submiis thsl there is no Physiol evidence that Applicant killed the

complainanl or yas pr6mt at her lonicid€.:

Appli.anls fingerprints weru not recoveEd ftom coDplainanfs bome or on any

evidmtiary ilebs, ihclnding a troplry, a knifq newspapss, a vacuum cleaner tesl€d and

rcl€sred over th€ yeaB by Slate forensic aee.cies, pe$onnel, and FBI, respectively.

w r l ,am oseph walson.orOah,oCel lmalc  recodrrcd l ,ar in  looo ; l  m reJ DNA

profile oblained ftom the malo ftaction ofthe spem cells rccovcred, cxcluded Jack Snadbolt

s the contibutor of tne st ins on tlE ftctal swab, rcctal smear, vagi.al swsb and vaginal

smelr. (RR23, 69, I 54, 162). On April 3, 2002, testing of"addirional evidcnce": a pubic hail

fixed to a slidc from a fing€mail scnling oflhe complainant. was not a mdtch to Applicanl

(RR23,  ?0-?2;  167-168;  1?2-179i  SX.69) .

Randysctield, HCSD ldentification Division, teslified l}tat on February 14, l987,he

was dispalched to collect evidence in this casc, including a vacuum cleaner, on€ trophy, onc

lair ofpurplc sho.ts, one loife looaled undd the shortr, a bunon, sevenl pi€6 ofcrumpled

paper, one pair of panties lying under the .ompldindt, one Pair of peti4 from tne couch,

oDe h.DdwdtteD note fton the bathioom, a shmt a.d blankels ftom lh€ t edroofr, and some

clolhing fron tle floo. next to thc bod. (RR2l . 52-53; Sx. 13,7,8). sclield also attended

conplainanls aurolsy dnd recovered fingenail scrapiigs flon the complainant, puled head

hair, pulled pubic hair, 5 vial ofuood, and foreign natonal ton her body. This evideDce



was senr for flnalysis ro DPs. (RR21. 55-56;68-69).

Schicld l€stilled lhat he proc€ssed a vaclun cleaner and crumPlcd .ewspapers,

recovercd from rhe scene, for any latent pdnts. (R1R21,56 57) While Sohield tecovered two

lat€rt pints fim the vacuum cleaner which he believcd were of a nature that could not be

idenlificd. Sclield nev€riheles conplied them to those of Applicant (RR2l , 58 60; 62).

Schield t€stified that the prinir rsovered from the vacuun cleaner did noi rev€al

sufficient chdmctoisncs with which to comparc to ApPlicanl's Prints, 
"not enough to nake

a comp.risd or cxclusion.r' (RR2l, 59). Sinila y, Schield 4scrtcd thar the pnnts recovcrcd

crumpled newspapeB irnext to the grM chair in dre living room,' (RR2 r,101- 102), w}ich

"were good sotrgh for compdison!'and werc also conpded wiih Applicands p.irts, (RR2 I I

6r- 62),they did notnarch.(RR2l, 105-106).

Schield recounled that a print recoveEd fton a nole found in compldinan{s bathrcon

(betwe€n the comodo and the wastepapeibdket) md comPared with those belongirg to

Applicant, also did not matci, (t R2l , 62). It fratched those ofthe conplaindnl in lhh casc.

(RR2l ,10s r061.

ftom the vacutrn cleard also "did nor maton" Applicdt'6 as they we.e not 'Just not good

chough." (RR2l, 60), While S.lield lestified that tre.ecovered three prints trom the

Schield stated ihal he was asked to analya a knifo and a trcphy, previousiyprocescd

by Sch.ocdrer. for p.ssible printr. Schield could not rccover $y prints fiom the knife but

recov{ed one "poor qualiry' parli.l palm trint from the hophy. (RR2l, 64-66). It was the.



conpared lo thosc prirrs beloneiog to Applicant, (RR?l, 65). however, Schield explained

thal he was unable to effcct any id6riiicarion as to rhosc LTown plirrs. "Ir just wdnt

suftcienL enougt of a prinl." (RR? 1, 65 66).

On cross-exanination, Schieid adnitted that on June 21, I 991. Dct. Dionn providcd

lin wiih a known set ofAtplicdfs paln prints and he was asked to conpare lhose p.ints

io 1be panial print recovftd fton the trophy at tte scele. "They did not march." (RR l.I0?-

luer  Addronar l ) ,onMd) l / .  2OOO.seve a lnod$saher  Appl .cdr  hrd bee! .ndrcred n

dris case, Schield again coDparcd Atplicant's prinls with th€ recovered latent print on file.

"They still did not match." (RR21, I 10111).

Mar.el Dionn. fomerly of rhe homicid€ division ofHCSO, testified that in 1989, he

rquested fingerp.int compdriso.r botwecn Apllicutrs known fingerprinb and any pdnts

recovered fron conplainantt lrcme. No.e ofApplicanr s fiDgcQrjnis malchcd anl rccovood

f.om conplainanfs honel (RR2l, 150). Dionn intomed Der. Wcdgeworth olthc aame,

(RR22,99).

Det. Wcdgeworrh, of the cold cas€ squad, restifi.d rhat on Jduary 20, 1999, he

resubniited all recovftd fing€rp.irls iom the qine sccne to Dmy Rinehart, a fingerprinr

aralyst, witn a rcquest thal a compdison be made of th€ fi.geArinls rccovtred ftom fie

scene with thosc ofApplicdt- (RR22. 126-129). "[N]one oftho recovered prints were the

sme a the defhdmrs Isicl lApplicaDq. 
' 
GR22, t29).

Wedgesodh also infomed thcjufy thar he had rcsred paint arcund abedroom window


