
i. rhis mal. and ApPliodt ws prejudiccd gtatlv bv her tesiinonv-

CLAIM FOR RELIEF NIJMBERTWDNTY-SIX

APPLICANT WAS DEPRIVED OF HIS U.S. CONST. AMEND. !'I, RIGHT

TO EFFECTI!'E ASSIS1ANCE OF COUNSEL BY COUNSEL'S FAILURN TO

FULLY INVDSTICATE IIIS MENT{ STATUS AND PRESENT TIiE SAME TO

TIiE JURY AT TR[,{L.

CLAIM FOR RELIEF NUMBER TWENTY-SEVEN

APPLICANT WAS DEPRIVED OF IIIS U.S. CONST. AMEND. VI, RIGITT

TO ETTECTIW ASSISTANCE OF COUNSEL' BY COUNSEL'S FAILI,]RE TO

FOLLOW THD EX"ERT ADVICE ON TEIIR MITTGATION SPECIALTST GINA

VITALE AND HAI'E APPLICA}I EXAMINED BY A NEURO PSYCHOLOGIST.

CLAIM FOR RELIEN NUMBER TWENTY-EIGIIT

APPLICANT'S SENIENCE OF DEATH '!'TOLATES TTIE U.S' CONST'

AMEND VIII, & XIV IN TIIAT APPLTCANT'S SENIENCE OF DEATTI WAS

RETURT\IED \ITTHOUI TIIE JURY IIA\'ING A FAIR UNDERSTANDINC OF

APPLTCANT'S BACKGROIJND AND MENTAL CONDITTON.

Applicdtt ttial attomeys hired a mitigation spccialist by the namc of Gina

Vitale. After cmducting ler invstigdtion she infomed counsel of tnc follosing:

''My investigation into the lackgrcund ofMr. Iran Eveaied a series ofsevde



ncdical injunes durine childhoo.l and adolescdce, aduh menlal health

treahnent, placehenl in slecial education classes, the binh ofa child with

Down S)ndrone as well as a history of poor inpulse co.hol rd

n}?e@ct'vity." (S€c oxhibit 'P ")

By looking at the same affidavit it is 6hoM that Ms. Vitale inlomed trid couNel that

more rcedcd to be done to understard Mr ltuan s pat behaviors. Also includcd is a copy

ofhc. e6ail to writ .obsel dated August 23. 2004 (Exhibit " Q ) phiclr shows that she noi

only suggested a QEEC, bul she also suggesled that a neuopsyclological examination be

do.€. Tnal .ounsel disregardcd her expen opinion, and none oftlc factols sel forth within

he( amdavit w{e pFsented to thejury, nor wd the evaluation of Dr. Daneen Milam which

is otta.hed hcrcto as (Exhibit R'). Please see rhis cxhibir and apply il hrein as if ir were

set forLh ve.bstim Pl(^se dso lo side" trlEG.i+id,(v.f 0t D. Fl\aJ-enn'.J!

Thiscase,a in rhe caseof Wigginsv.Smith, 539U.S. 5i0, 123 S.Ct. 2527(2003),

is a case i. vo I vi ng deii cic n i Di tigation i. vestigatio. ard pr6 cntaaion. Thar corrt s rated:

''In assessing cou. ses invostigation, we nust condnct an objcctivo rcview of

their peifomdrce. neasured for rasonablme$ wd$ pr€vailine lrof€ssional

noms, which includc a contexr dependent consideration of the challdged

conduct as seen from 6onsel,s p6.spective at the time. " rd_ (quoling

Siricklard,466 U.S. a1688). ln this case, where counsel had onty limiied

ecords available and did nol investisate ludher, counsel's conduct'fell shoft



ofthe prolessional slandards lhat prevailed in Maryland in 1989," because

no socia hislory report" was pepaed even thouqh counsel had funds

avallableto retain a forensic socialworker. Ir'.6t2536.

Counsels conduct sioilarly fell short of the standeds lor capiLl defense work

alticulated by the Anerican Bd AsooiElion (ABA} standards to which we

have refene.d as "Clides to detemining whal is reasonable." Sfickhrd,

supra, at 688t. Wiltirms v. Taytor, at 396. Thc ABA Guidelines provide that

investigatiorsintomiligatingevidence"shouldcompnseeffonstodiscoverall

reasonably availablc nitigating eviden@ and evidence to rebut any

agcravating evidence thal may be i.hoduced by lhe proseculor." ABA

clidelin€s for ihe Appoitrtnent md Perlomance ofcounscl in Death Penalty

Cascs ll.4.I(c),!.9l (1989)(emplasisadded).

"Despitelhesewel!definednoms,. ..cou.sclabandonedlheirinvestigarion

ofpeftioneas background efter having acqoired only rud imentary knowledge

of hls hislory from a narow set of sources. ld 6t 253? (cjting the ABA

stmdads ag.in). The Coud found that " [r]he scope ofthen investiSdi on vd

.ho urr€asonable in liglt of what coonsel actually discove.ed" in the rtcords

avai lable to then, "particularly given rhe appeenl absence of any aggravating

factoc in petilionds backsound." Id. at 2537 (citatio. omitted).

ln .$e$ing the roasonablon€ss ofe attomeys irvesiiSation, . . . , a court must



co.sidtr not oDly the qu$tum ofcvidence al.cady loown to couns6l, bul aho

wnethd the knom €viddce woDld lead a rcasonable attomey to invcst'gat€

tullher. Even asunins lcolnsel] limited the scope ofthei. investisation for

stmlegic reasons, Stricklad do6 not establish thst a cubory invcstigarion

.ulomalically justines a tactical decision pith rspecl to senlenclng stmlcgy.

Rather, a revi*jng coun must consider thc reasonablcncs ofrhc investiFhon

said to support lhe sn egy."

Eve. thoud counsel rcfuses to disclGe vhat was and what wtr nol their trial

stategy,seeExhibits"tl&l".Itcouldnothaveboenatnalstrateeytodisrega.ddreadvicc

of the Ditigation expert. Whal &ey wqe lefl with was an ill prepar€d €xpert that lell aparl

on the stand. By failing to foilow throlgh with the advice ofcina Vitalc thcjury hevc. heard

aDyoftheevidenceselforthwilhintheafildavitofDaneenMilamselforrhlereinas(exhilit

''R "). Theefore, the jury wd left with no mitigating explanatlon as to why Applicmt acted

the way hc actcd during tte situarions presented.

Appliclrt does not wrrt to trke uy chare on waiyitrg any ofthe importadt i6stes

pr€s€nted durlng tbe dlrect ipperl. Th€.efore, mosl of thos. issues will be reiterrted

from this point on. Printed with permission from Leor! Kahn the dir€ct appe


