
judging incffectiaencs as sei fodh in Strickl.6d, strpr& apdies to thc attomq6 oD drecl

appeal. Applicant woDtd sscrt tlat lhe sde issnes that comPlain ol the aolions of hial

couNel sot fonh lhe saDc reasons wtv <liHt aPpoal counsel wa ineficclive for @1 raGine

$e issres on direct aPP@r.

CLAIM FOR RELIET NUMBER TWENTY'ONE

APPLICANT WAS DEPRIVED OF HIS U.S. CONS'T. AI\IEND' V & XIV

RICIIT TO DUE PROCESS AND TIIE RIGHT TO PRESINT A DEFENSE WHEN

THE STATE BLOCKED TIIS ABILTTY TO HAVE ACCESS TO TgE PHYSICAL

EVIDENCE TO TEST AND RETEST FOR DNA.

CLAIM FORRELIET NUI4BER TWENTY-TWO

APPLICANT WAS DEPRI\'DD OF HIS RIGH1 TO HAVE POST

CONVICTION TESTINC O!' TTIE BIOLOGICAL EVIDENCE TN IHIS CASD

PURSUANT TO ART. 64.03 V.A.C.C.P.

CLAIM FOR RDLIEF NUMBER TWENTY-THREE

APPLICANT WAS DEPRIWD OF I1IS STATE CONSTTTUTIONAL RIGHT

TO DUE PROCESS AND RIGIiT TO PRESENT A DEFENSE BY DENYTNC TIIM

ACCDSS TO THE BIOLOGTCAL EVIDENCE BEING MAINTAINED BY TI'E

STATE TOR THIS \I'R.TI OI. HABEAS CORIU$

Applicst made a r€quest to t$t sod€ items *ilhin rne sole conn ol of the Sbte and



to reiest some oflbe ileds of 4idene rhat d in tho solc possession and control bv thc Statc-

Appticut file.l a notion ftquesting snch access' ond he attached lleielo an alfidavit ftom

the defense DN,A exped Karen Scalise Se exhibit L ' attached b€'€to and incoQoratcd

herein for all intents and puQoses Applicdt wo d ask the Court to codsider the entire

afiidavit. and th€ 101 1 05 sffrdavit enclosed also' a if they werc set fo'th word for word

itr this *rit as it is the bcst eviddce of what it stdds for'

The Stare sought to block Applicanfs ability to tdrt dd/or retest anv ofthe ovrdence

*e €xhibit M "- The tlial Court aocepbil the Slal€'s p'sition and denied Alplicant 'cce$

to said cvidence, se€ Exbibit N " the Trial Coun's (tdei'

Applicant's posiiior is liat this rcquest sloul{tbe onstlled as being a request djcrated

nol only by the U S CONST AMEND XTV righr to due !rcce$ and the righl lo !rcsenr a

defense, but also purstrdt to An 64 03 V A C-C P

Sitrce lhe irial cotrn thal rulcd on this motion {aq dlso the trisl coun that ded this case

the.e would lavc be! no doubl that this 'equost was for Posl ootviciion DNA resting ln

the case of witkios v. sLte' 155 S w 3<t 63 1 (Tex Alp -Texarkua 2005) the coun se1

fonn fie stdda.d of.eview for a dmial of DNA teting in d @se such 6 thG

We review a hial colrfs denial of a molion for Post_convictior DNA lesiing

urdd a bifurcated prccsg Ajlert v Strt€' R9 s W 3d 55 59 (Tex crjm

App.2o02)  (c i t ing Gt" t ' ;  t '  s t t te '  955 s  w 2d 85

(Tex Crin App lgg?))isee also Green Y State' 100 SW3d 344' 344
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(Tex.App.-San Antonio 2002, Pe1- rcfd) wc afford alsdsl rolal deferclce

both 10 the $ial coun's d€bmi.ation ofhistorical fdcr and ro i|s aFlication of

taw-tGfact issus lbat tum on orcdibilitv dd dm@or Rive'a, 89 S W-3 at

59: Grecn, I OO S.W.3d El 344 But we rcview de novo all otlter applicarion of

law-ro-facl issues, Riv.rL 89 S.W 3d 4159; Gr€en 100 SWSdar344 This

de novo reliew usually includ€s $e ultimate issue in Post-conviction DNA

€snng cases: i.e., whciher "s rdotablc prcbabilitv exisrs thdt exculpalory

DNA would prove -. inno.ence." Riv€ra, 89 S.W 3d 41 59

To obtain Post-coNiction DNI t*ting, the convicted Peson must eslablish

by a preponderance ofthe evidcnce that a eonable prcbabilitv exisrs 1h5r he

or she would not have been pss6utod o. convicted if!'cxcubatory rcsults lad

been obtained th@ugh DNA testing " ld (citing TEX.CODE CRIM PROC

ANN. an. 64.03(a)( I )(AXi) & (2XA)). Thh €qujrcment c nol a lwcpa|t tesr'

"The convicted p*on is not r€quitd ro shov borh tn'i a reasonable

probability exisls tlEt $e

pesoo would not have tm prcs€cuted ed that lhe F^m would not htve

becn convicted." s.J. OF TEx., ??th Leg., R s- 995 (2001) (dphasis added)'

<hl9://ww.caPitol.si.le.Bus/sjrnliT?/pdg42pdts' at *2s ExculPatory

eviddce is thal "tendidg to establish a .iiminal defenda,fs innoccnce "

BLACKS LAW DICTIONARY 597 (8lh od-2004)



Tbe stlhrtory rcquircmmr that lesijng rc$lls be €xculPatory is nol met ifthe

DNA eviddco would "merely muddy lhe vate6 " Instead, lho evidencc nust

tend to prove the defendanr's innocence Rlverq 89 S.W 3d at 59 (citing

Kotzncr v. st.te, ?5 S.w.3d 427, 439 (Tex-CrimApP 2002)) Stated

differenily, DNA tsting musr co'clusivcly outweid all other *idenco ofrhe

convicted's guilt. Rivera,89 S.W 3dal59j Thompson v. st tc,95 S.W3d

469,4?2 (T*.App.-Fonston Ilst Djst.l 2002, Pet. ftfd).

ln the case ofKutzner v. stlte, 75 S.W 2d427(Tex. Cnm APP 2002). rh€ Coun

staled l]lat the lssuage ofAn. 64.03 (a)(2XA) did not conrenplate a consideiation orn€w

post tial infomalion, bDt fien the Court went on to consjder the same anyivav. S€o Kutztr€r

at p.l4Js) Apphcdnl would LhercloF 6k lhis Coun loconsiderAppli.anr: newevid4ce

which is set forth within this W.it , It cled y shows thar Applicanfs wrir cvidence shows

that therc wc.e two difered acrs asociaFd with thc physical evidsce on tbe deceased s

body. There was the conse6ual sexual .ct belwen the complainant and Applicant, and lh4c

wG the nurdd of the complaindt. Thdeforc, lhe DNA which would come from ared of

de{ense, $ olposed to DNA which would havc b@n dePosiled wilh the consensual ac! of

inlercouse. Further, tle examinalion ofrhe eults of llle Slate's DNA adllsis bv Karcn

Scalise shows thal ihere wds uniddiificd DNA evidence even within tle state's findings

These nddentified sources were kept fron thejury durirg the t ial The DNA , for example.

underlb€ victint fingemails volld likcly be that ofher atlackcr, and lroof of the identiiv


