
mouled tb. !rcjuilic. Applicsi w* now facing si.@ he not onlv beine Eied for the

nurder, but fo.being a hodibl€ peNon generallv.

CI,AIM !]OR RELIEF NIJ'MBER EIGI{IEEN

AP?LICANT WAS DENTED EFFECTI\''E ASSISTANCE OF COUNSEL AS

GUARANTEED BY U.S. CONST. AMEND. 1'I AI\ID TI1E RTGIIT TO DUE

PROCESS AS GUARANTEED BY U.S. CONST. AMEND. V & )<IV BY THE

CONFLICT CAUSED BETWEEN COUNSEL'S CONTINUED LI\'ELIHOOD

WRSUS TIIE INIERESTS O[ APPLICANT.

Sometime afler wnt coursel @d the I@rd of ihis cause a ser oi qustions were

prcpdd ed disErbut€d to trial coN€l inqui.ing into their !6ons lor certain trial actions

md in&noDs dnnng the t ial of this c6a Tbosc quetiotrs @ p6dtedn@ as qhibit "H'

to atlomey Mack Amold, dd exlibil '1" to aitomey Bob Lopcr. Couns€l subseque'fly

spoke 10 both attome,6, and they &ktowledged r@eiPt oflhe smc. Both attonev's told ftit

couDsel thgt they w@ rcviewing thc questio6 and would get back wit! wit cobsel See

affidavit of kit comsel att&hed hcEto as ethibit ".r'- Finaflv, sil cousel met in the

Emh County Courlhouse wiih attomey Bob Lopet *ho is a p.sonal fiiend, and was

jnfomed by M.. Lopq tEt both hc and M&k Amold hEd d@ided not to d{q !h.

qustiom. See d.hibit ""X'.



This rspotre lhar they wouldnot Nwer the questios came slortlv afl{ wil counsel

received th. aitached lettd meked a exhibit 1(" ftom thc adminisbative oilice of the

D'strict Couns ofHdis County,'fexs, Such l€tter inf@ed counscl tha! he must swear that

he ws neve. found ineffecrive in a cas. befor€ he cdld b€ recertified ro hmdle capilal caso6

as l€ad counsel. Bolh Mr' Amold and Mi Lo!fl @ &d wft al tle time certifed to landle

calital cases as lead counsel. It is a comon fact thar alt@ers Pho p'actice cnmiul law

believ€ that th€ at ility eil comPetence to hddle capital cases onlv cones after many veds

of practicc in this ea- Th.t dce rh.t @mpctence dd cenification has beet achiwed it is

a covoled thing. It is like teing at the top of one's prcfession. Likewise' if one choos€s to

exeicise that competcnce dd actraly practice in the c.pitd 6e !rcn4 it is ext'emely time

consuming and finecialty advdrageous, esleciallv for s ?cson wlt lracti's mainlv

appointed work. To praciic€ capital cass r€quis one to lBodle l6s criminal cuses of the

non-capital DTe. To 5ll of a suddd bave vour cdtificatiot pullcd would cause

enbara$ment dd firancial ham ro my sucl atiomel To llac€ the a$omev in fio 3ftahon

wher ifho asves qu€eirons about wly he nade $ch hiel acliots or inactions * rcqu$ted

ty exhibits "H & I", he flielt be waltirs liBelf into a situation where his livelihood is

<laBaged, and itcHts a conflict ofi eFsts betwd the attomev od I'is client

It is also tunitamentaly wfair in violation ofu S. CONST. AMEND xIV to indigenr

defendalts to have their attoFeys prt uds &tutiny rlar neilher the couts or the Slab 're

subjecled Io. lf a idal judge nakcs aD eftor or €dos that .anse a cde 10 be relesed, m



tL€E any mmifications wldch would take away tlejudge's abilitv to be ajudgc? h 1!4 ov

nmiccations tbat would decertiry fiat.judse Aom hedlins certain twes or cases' such as

capital cdes? Of course th@ arc no such ruls. Aft iherc dv tul$ thal would rcqnire tb.t

if a prcsecuror nakes an mr, even an eror ofitrtentional miscondoct, that would dec€rtifv

nrqt prose@ior fiom ptuticing in fiat 5@ of ihe cnmiml law in rhe tutN? Of coude no

suclr rule existl. By singling out the defense altomey 6 ihc only panicipant in the entire

cnninal justi.e sysh who wqrld have his/he. liv€lihood i.kd frcm them ifthev would

admn a misbke phc$ sucn an qtrEne turden on lb€ defense altomey that no longa are the

best intersti of the didr ldmount. Ev€ry aitomey is human, and every human mar.€s

nistales. To pl&e the buden on rhe attoney thal if heJsh€ makes a nht6ke it just cannol

be adnitled without f@ oflosing you capital ce.tjfication, Places a conflict on the attomev

ro !hoo"e between clienr and ones livelihood.

Thc pEctice of diminal law is an evolving thjng The Ptutice of caPiral

reprsdtaiion is e evolving thing- Therc wd a rime when the best ofcapital comsel did not

use mitigation sp@ialisls. Now is the time wb€rc counsel is llrnost lcr s€ ineflective ifthev

choose not to enploy a mitigation specialist. An attomey can engage in ccliah conducr at

one time which volld be considoEd within the nomal r6nge ofomletence tbr atlohcys

in that ara, dd monihs o. yem ldt€r as &at ea ot law evolvs tiE same conduct would

amounl to ineffective 4sistarco, fi@foE. what is pMouni is why the attomey did what

h€Ahc did. Wh€ther the question€d conduct was m &t cmpleled d an act ofonission.



In the case ofThompson v. strte,9 s.w3d 808 (Tex. cnm. App. 1999) this court

''...Raicly will a reviewing couir hc plovided the opportunity to make its

deteminalion on dnect alpeal with a record caPable of Providing a fan

evaluationof rhe menlsoltheclajm involvingsuchaserious allegation. Inthc

najority ofinstancd,ltl€ record on di@ct appcal is simply utdeveloped and

cannol adcqualely .enect rhe failing of trial coDnscl. Jickon v. st.tc, 973

S.w 2d 954, 957 (Tex. Cnm. App. 1998). To defeat tho presumprioo of

rcason abl e profess i onal assisidce, dy allogarion ofincffetivene$ nust be

6mly founded in thc rccord, and the .ecord mlsi affimaiively demonsbalc

the alleged ineffectiverc$." McFa.lrnd v. strte, 928 S.w.2d.t 500, "lndced

in a case suclt.s this, where tlE alleged dorcliciions pnmdily are eros ol

onission deho6the recordratherthancommi$ion.evealedin the trial recotd,

collateml attack may be lhe vehicle by which a thoroueh and detailed

exanination of dlleged ineffectivene$ nay bc dcvcloped and sprcad llpo. a

record." J.ckson y. St e, 973 S.W.2d at 957-

The record in the @se at bar is silent 6 to why appellanas trial counsel failed

to object to thc Statc's pesistent attempts to €licit inddmissible heday.

Therefore, appeudt hd failed to rebut th€ lcumption ihis was a reasonable

decision. Failu.e to naLe the.equi.ed sltowins of. . - deiiclenl perfomance

9 3



... defcais the ineffcctivene$ claim ' Sticldand v. Wishington, l04 S Cr'

ai 20?1. An appellate coun shouid be especiallv hesilanl to declare connsel

ineffccdve bded trpon a sjnele alleged miscdcularion dsnng what amounts to

orheMise satisfaotory rcprcsentation, sp*iallv whm the record provides no

discemible explanation of the notivadon behind counsel's actionFwhether

fiose aclions wer€ ofstalegic design or the i€elt afnegligenr conduct ln the

instant cse, the recordlrovids no rcl€rcne to explain whv cousel chose not

to object, o. failed to objmt, wh€n the prosecuror doggedly Pulsued the

inhoduction of inadoissible heasay

Therefoe, if the .ttomey just rtuses lo mwer tho question of'thv?", the

incffectivene$ claim will mosl alwa)s fail. Tr,e Eqlest of wit counsel for trial couns.l to

answer tlE question of why', should not be 1oo muoh 10 ask But. ifthe answer mighl be the

peBonal destruction of ons livelihood, it cm easilv be seen whv the conflict of intercst

dises its ugly head, and couns€l would lake tlF safc posilion ofjust refusing 10 answer the

qlestio.s. This action by the Dislrict Colrts of HaEis Countv, ;ven though il nav be in

oonplidce with recent law. ctales an i@ncilable conflict betseo trial counsel and their

clients. Such thal the end sult is ineffcciive assistanco bv counsel s retusal to dswcr lhe

quostions presntcd in exhibils'}i & f .

On this issue the tial coud should ORDER suPPlenenlstion of this writ ly counsel

being forced to dnswer tle questids raiscd within exhibits " H & I " Othwise, ir should


