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Re: Unfted States v. Specialist Four Thomas W. Spindle
CcM 443294, Decket Mo, 51,123/AR

Dear Tom:

Our informal attempts to have the FRI take the fingerprints
which were found at the scene of Cersk Fusumoto's murder and
compare them to those in their automated fingerprint bank has
keen turned daown, Aceordingly, we prepared an application for an
axtraordirary writ to be issu=d bv the Court of Military 2Zppeals,
so that they might compel the examinatien of the fingerprints
againest those that are maintained in the FEI's fingerprint hank,
Blthough I understand that the practice is for the judges to act
on *hese reqguests at their weeklvy conference, as of yet they have
not acted, and I understand that it will he &t least the middle
of December before thevy do so. If they recess at that time
without taking action on the reguest, then it will be another
month, as they take traditionally take a long Christmas recess.

Hope that you are continuing to get along alright, a5 I know
that the upceming heliday season must bhe an especially tough time
on you. Your stepfather calls me regularly, and I hope that the
updates that vou receive from him through vour rsqgular Saturday
night phone calls will keep you apprised, although I will cer-
tainly try to keep vou'updated through regular correspondence.

I vou have any additional thoughts or guestions, please don't
hesitate to write,

With best regards,
Sinceraly,
a —
Richazd E. Fay
REF/Ert
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DEPARTMENT OF THE ARMY
UMITED STATES ARMY LEGAL SERVIGES AGENCY
DEFEMSE APPELLATE DIVISION
B01 HORTH STUART STREET, SUITE 340
ARLINGTOM, VIRGINIA 222131837

Tannarr &, 2005

Thomas V. Spindle
044239-00VE Linit R

FCI Fuirton, P.O). Box 420)
Fairton, N 08320

I received vour lotters dated December 7 and 15, 2004, in which you request our
assistance in obtaining the tesing of cortain evidence related to vour court-martial from 1982,
Unforlunately, as discussed below, your request for assistance arguably Gulls oulside the scope of
olr regresentalion. but oven if it did not, there is no way 1o advocate for the testing ol evidence
unless the evidence is still in the possession of the government, which, apparently, it is not.

Chmce your casc was finalized by the court, the rules for cowrts-martial and the TTCMI
allow a request for new trial based on new cvidence for owo vears. A fer the wo vears there is
no mechanism in which 1o reguest a new mial. Since thal lime has cxpired, the military courts
have no jursdiction and the case is [inyl, at loast divectly within the courts-mariial system, Tt
may very well be thal the Army Clemency and Parole Board or Scerelary of the Avmy could be
convinced to tale action i a compeliing case was made on a particular issue, [ am sure that vou
bave probably been involved in the processes o the Clemency znd Parole board. Therefoere,
although I understand the argurments that you meke in vour letters resarding the relizhility of the
evidence and testimony presented at your trial, there ares no grounds upon which we at the Army
Defense Appellate Division can help you,

[ am familiar with the recent statule you cited in your letter { The Innocence Proleclion
Act of 2004) and | understand thal it dogs authorize funding for DMA 1esting 1o help exonerace
persons in predicaments such as yours, These programs will be set up in various states and may
also have some applicability 1o federal districts. There are no provisions directly apalicable to
mililary courts, nor does it in anyvway extend the junisdiction of the military courts. The
provisians of the act may, however, lend vou some suppart in your quest in thae it clearly
demonsirales congressional intent 1o ensure thul modem forensic technology is applied 1o cases
where it was previously unavailable. As a vesuit, | have thorougily reviewed these statutes and [
believe thal u zood argument could he made thal the overall principles should be 2pplicable o
the nulitary system, in the right case with the right evidence.

You discuss the possibility of DNA evidenes gathered during the investigation of your
case. This evidence, phyvsical evidence zathered from the crime scens, would have been in the
custendy ol the crimmal investigators- in this case CID, I have conducted inquiries regarding the
status of the investipative vase [iles as well as any phyvsical evidence that may have besn
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gathered during the course of the nvestization. | was informed by CTT Ihatl there are no longer
any casc files nor is there any evidence maintained rom the investigation. I vou have any
information that there is still evidence in the pesscssion of military or civilian law enforcement
that could be subject to DINA tesang, let me kaow.

One of the requirements of L8 17,5.C, § 228A (Post Conviction DNA Testing- part of the
[nnocence Protection Act) is that “the specilic evidence o be tested is in lhe possession of the
governmenl”™ and thal 1l hus been properly maintained. Clearly, 1T there i3 no evidence, there s
nothing to test. Without the existence o DNA evidence which could be lesled, there 15 o way
for us o make the argumenls thal these statutes are applicabie to the military.

You also mention fingerprint evidence, Since there is no evidencs, fngoprinl or
atherwise, m lhe possession of the govermment. [ am unsure what evidence ta which vou are
referring. If vou have any such lingerprint evidences in vour possession, vou would have &
difficult tme establishing a chain of custody or proving the source ol any such prints. You were
also unclear us 1o howe, 10 4l all, sny Gngerpnnls would be relevant to your case. Again, as [ said
above, the time has passed for presentation of new evidence in the fooum of an appeal ora
request for a new Loal,

Iarn sorey T cannot e of more assistance and 1 wish vou luck on vour quest. I wou have
any guestions or necd morc nformation, [ can be contacted at the address on the leterhead.

Sincerely,
—

u%‘.lark qu']imum
Licutcnant Colonel. JTndze Advocate

Deputy Chiel, Delense Appellate Tivision
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY LEGAL SERVICES AGENCY
DEFENSE APPELLATE QIVISION
801 NORTH STUART STREET, SUITE 340
ARLINGTON, VIRGINIA 2E203-1837

Jammary 14, 2605

Thomas W, Spindle

423 0-000/B Unit B

FC1 Fairtan, P.C. Box 420
Fairton, NI 0832()

Dear Mr., Spindlc:

You asked a fow questions in vour mast recent letler and implied & fow more. Let’s see i
I com answer them.

First, you are right about the possible destmetion of the evidence in vour case. It would
certamly not be wnusual for C10 ar USACIL o dispose of ovidence after a criminal case is
finalized. This would be consistent with their evidence rezulations and would be nommal
pracedure, I believe it 1z most likely that they did, in fael dispose of the evidence. | told vou that
I could find no indications that anylhing was left, but my investzation was informal and was
bazed upon your neme and the CID case number vou provided 1o me in your first letter. [t is
paossible, however, that evidence was nol dizposcd of or that it may have been filed under the
munner or name ol your co-accused- Clifford B, Hubbard. [ am refermring 1o both physizal
evidence as woll as documents or fingerprings,

I think the best way for you to be sure would be 1o request the informaton from CI0
purzuant ta the Freedom ol Informetion Act (“FOLA™) and the Privacy Act. Reguest what you
wanl lo know and what records you want w see, as specifically as vou can, directly from:

H}, US. Army Criminal Investigation Cormmand
Atcenlion: Froedom of Information Officer

G010 67 Street, Building 1465
Bart Beluair, WA 729060

B as specific in your request as vou cun and make sure you refer to FOLA and Privacy
Act in vour reguesl, They may refer vou action to another aflice, but that will starl the ball
rolling.
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Ta obtain a copy af your record of trial vou should also request it pursuant to the FOLA
dirgeily Tom the Clork of the Avmny Court. Since icis relulive large, you should alse ask cthe
clerk to waive copy lzes, They will certainly make and send vou 2 copy, but they muy nol waive
fees- ask anwvway, Send your request o

Office ol the Clerk of Cowt
G901 Morth Stoart Streer, Ballsion Suile 1200
Arlington, VA 22203-1337

Crood luck and, once again, ' {21l vou again that T am sorry 1 cannet be of mare
agsisrance,. T yon have any oucstions or need mors informarion, [ can be contactad at the
address on the letterhead.

Siuﬂﬂr—&ly.
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i Mark Téllimee] ———
Lieulenunl Colonel, Judge Advozare

Deputy Chief, Defense Appellate Division



