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After taping Sherry’s confession, Agents Dil] and Cathey along with other officers
interrogatad Jessie again in the office of the Atoka County Sh eriff at 9:27 pm (Appendix 23). This
tape-recorded statement has never been disclosed 10 the defense, presumably because the
prosecution felt it would be helpful to the defense. It's production is included in the discovery

request that accompanies this Application {(Addendum Bj.

[ Relavant Procedoral History of Case

Felony Infarmations were filed on August 1, 1994, in Coal County District Court. Anitz was
charzed with the first depree (malice) murder of Judy. Sherry was charged with the first depres
{malice) murder 1o Melizsa. Jessie was charged with two counts of first degree (malice} murder far;
the murder of Judy, acting in concert with Anita, and the murder af Melizsa, acting in concert with
Sherry (OR 4). Initial appearances were held that same dzy (OR 6], and counsel appoinied for Mr.
Cummings (OR 11}

On Aupust 4, 1994, 2 Petition to Terminate Parental Rights was hiled in Coal County, JFJ 94-
11. It sought to tepminate the parental rights of Jessie, Anita and Sherry to all three children:

Robbie, Debbie and Ashley. On August B, 1994, Anita was interviewed in the Bryant County j=ii by
a DHS caseworker. During that interview, Anita does not discuss the murders, but makes many
outlandish allegations about Jessic abusing Robbie and Shirley Cunningham’s two children. Many
of those allegations have been refuted by Sherry (Appendix 7). The Parcntal Rights proceedings
resulted in all three parents voluntarily surrendening their rights (Appendix 44). Robbie and Ashley
are in the custody of Anita"s parents in Batesville, Arkansas, Debbie had several foster-home
placements before being placed with a distant relative of Sherry who lives in Enid, Oklahoma.
Although the children have been in counseling, there 15 evidence that Anita was fabricating many of
her claims of alleged abuse.

Anita’s fertile imagination coptinued to supply the authoritics with tales of Jessie's alleged
wrong-doings. In a statement handwritten by somebody else and signed by Anita on August 12,

1994, she provides a list of Jessie's alleged criminal activities. Anita apparently thought that any
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terrible tale she told about Jessie would be believed. An example of Anita’s fabrications is her clatm

that Sherry told Anita that Jessie had molested Shirley's daughter Natasha. However, during &
recent interview with Sherry, she reported that Natasha's father, Henry Moody (Judy's son), had
rholested Natasha fAppendix 7).

Prior to trial Anita was kept in cusiedy at the Bryant County jail. Sherry initially was kept at
L'ner-Pittshurg County jail but soon wore out her welcome there and was ransferred to the Atcka
Caounsy jail. The Coal County Sheriff's Oifice was respansible for picking them up and transporiing
themn to Coal County for court hearings, both in thic case and the Parenal Rights case. Mot only
were the women ransported in the same vehicle, but they were also kept in the same ecell in Coal
County on court daiss (see Appendix 7). On one accasion when they were together prior to the
Preliminary Hearing, Anita and Sharry were permitted to visit together with ATita's parents
fAppendix 42),

Prior to the Preliminary Hearing, the prosecution negatiated a plea agreement with Amita
Cutnmings pursuant o which she was 1o plea guilty to Second Degree Murder in exchange fora Life
sentence (Appendix 52, p- 8). The Preliminary Hearing commenced on November 29, 1994, Sherry,
who was represented by attorney Grorge Buner, waived her right to a Preliminary Hearing and she
testified as a State witness. Anita was permitted to sit in the courlroom and heard Sherry's estimony
(PH-1240). Sherry was bound over for trial on first degree murder. That same day, a Felony
Information was filed against her which alleged two counts of Accessory Afier the Fact for the
murders of Judy and Melissa, and ane count of Permitting a Child to be Abused, and a scparate
Felony Information filed accusing Sherry of abuse of a minor. Afier Jessic's trial, Sherry pled guilty
to all three counts in the former Information, and was given three concurrent sentences of 35 years
on each count

The Preliminary Hearing was continued on December B, 1994, Anita Cummings and OSBI
Agent Jefiries testified for the State. The prosecution made an oral motion to add twe counts of
child abuse against Jessic (PH-1369-70). Probable cause was found to bind both Anita and Jessie

aver for Judy's murder, which had taken place in Coal County. However, Count 11 of the
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Informalion in Jessie’s case was taken vnder advisement as to the venue issue, since Melissa was

killed in Choctaw County. The Court alze took under advisement Count 111, alleging Child Abuse of
Lahoma Yaws, and Count IV, alleging Child Abuse of Melissa (OR 421, i

On December 15, 1994, the mal court dismissed Count II withowt prejudice to filling it in
Choctaw County (OR 45). The next day the State filed its Notice of Intent to Appeal Under Rule &
{D.T-E: 47}, and an Application to Appeal {OR 54), Judge Jack Welch in Hugo was assigned to the
marter {F, 38). Oo January 1, 1595, District Attorney James Thomely toak office, replacing
Thetesa McGehee who had lost her reclection bid to Mr. Themely, Twa davs Tater at Jessie's farmal
arraignmens, tmal on Count 1 was set for Apnl 10, 1995 (OR 60).

On January 7, 1993, Judge Welch isseed his decision which affirmed the Magistrate's order
dismissing Count Il (OR 62}. Four davs later an Information was filed in Choctaw Couney District
Court, Ne. CRF %3-11, charging Jessie with the first degree malice murder of Melissa. On January
17, 19935, the State filed its Notice of Inten to Appeal Judge Welch's decision (OR 63}. A
certificate of Appeal was issued on March 14, 1995, by the Clerk of the Appellate Courls (OR 1946},

On February 2, 1996, Judge Branam issued an order binding Jessie over on the Child Abuse
charge relating to Melizsa (OR 65}, but not Lahoma, and directzd the State to file an appropriate
informatian by February 10 (OR 66). On February @, 1995, an Amended Felony Information was
filed apainst Jessie which alleged the same two counts of malice murder, despite the order
disrmissing Count II. The Amended Information also included Count 3, which charped Child Abuse
of Melisza for allegedly committing lewd or indecent acts, including penetration (OR 68).

Prior to the Preliminary Hearings, Anita had 1old police Jessie allepedly raped Sherryv's
sister, Lahoma Yaws II, when she was 14 years old. During police interrogation of Sherry, she
failed to corroborate this had happened (Appendix 21). Lahoma Yaws II herself failed 1o
corroborate this had happened when she was first interviewed by the OSBI (T. 929-30). Subsequent
to her denials, OSBI Apent Childers went to se« Lahoma at school in order to interview her alane.
Childers was able to elicit from Lahoma a claim that Jessie had raped her, Afterwards, the State

filed a Bill of Particulars on February 14, 1995, which alleged two aggravating circumstances;
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murdar for the purpose of avoiding arrest; and a probability that Jessie would constitute a continuing

threat to society (OR 72). No facts were alleged in support.

On March 13, 1995, the defense filed a Motion to Quash or Dismiss the Information {OR
187). It notes that Anita and Sherry are accomplices in the offenses with which .T:ssil::-vas charged,
and that the State failed to introduce any evidence to commobarate the women's tastimony, and thar
the evidence at the Preliminary Hearing was insofficient. That motion was denied on March 16,
1995 (OR 202).

A new Bill of Particulars was filed on March 23, 1995 (OF. 207), alleging the zams two
agpravating circumstances for both murder counts. The “avoiding amest” aggravator was based on
the alleged rape of Melissa, and also o prevent Melissa fram providing evidence regarding the
murder of her mother. The “costinuing threat” aggravator was premised on a laundry list of 20
allegations of criminal activity based primarily on Anita's and/or Sherry's repor.

The spurious nature of these allegations is illustrated by Anita's claim that Jessie burplanzed
the house tratler of their neighbor Stella Knight, The police interview of Stella did not confirm that
allegation (Appendix 31), and Stella has indicated to Jessic's post-conviction counsel 1bat the
incident never took place (Appendix 7). Another cxample is the claim that Jessie had malested
Shirley Conningham's daughter, Natasha. Shermy indicted ta the undersigned counse] that Matasha's
father, Henry Moody, was the person who molested her (Appendix 7).

Cn March 28, 1995, the State filed in this Court an Applization for Accelerated Docket (OF
235), Itincorrectly alleged Melissa was raped in her residence in Coal County {Melissa lived in
Ataka County at the time of her death). On April 8, 1995, the Felony Information filed in Choctaw
County regarding Melissa's death was dismissed on the State's motion. The Coal County cases were
stayed pending resolution of the Rule 6 appeal.

On January 11, 1996, this Couwrt heard oral arguments on the Rule 6 appeal. At the
conclusion of the arguments, the Court informed the parties it was affirming the Magistrate's
dismiszal of Count II.(GR 237). A Second Amended Information was filed on February 9, 1996 (OR

2803, alleging thres counts:



