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L PRELIMINARY STATEMENT

On & February 1997, Defendant JESSE DEAN was convicted of several offenses
relating to conspiracy Lo import, possess, and the substantive offenses of importation and
possession with intent to distribute cocaine. He was also convicted of a single count of using
the telephone to facilitate the commission of the substantive offenses, Following his
adjudication of guilt, ke remained in custody where he has been since his arrest.

After summarizing his arpuments, the Defendant will state the factual background
which will support his pesition that the evidence was insufficient to support a conviction,
and, therefore, the granting of this Motion, made pursuant to Fed R.Crim.P. 29(¢), for
Judgment of acquittal, would be appropriate.

Defendant will separately discuss his position with regard to his Motion in Limine in
which he attempted to cxclude the use of evidence offered under Fed R, Evd, 404(b} as not
only i cantravention of that rule, but also in violation of his putative immunized staterents
given to the Drug Enforcement Administration (hereinafter referred to as the "DEA "Jon 2
and 3 October 1921.

Defendant will firther demonstrate that the rule apainst variance was violated, in that
he was charged with being involved in single conspiracy in the indictment, yet the evidence
against him related to two separate and distinet conspiracies not charged in the indictment,
Related to this, is Defendant’s argument that even if he were not prejudiced by the Varance,

the two "conspiracies” in which he was involved were separate and distinet from the



conspiracy to import as charged, and that a conviction for the Iatter could, thus, not lic.

Finally, Mr. Dean will urge upon the Court that even if all of the evidence received
in this case was perfectly proper, the quality of the substance of that evidence was simply
insulficient, taken in the hight most favorable to the Govermment, to sustain a conviction.

Drefendant will also argue and show support fot his pesition that judpment of acquittal
is warranted based on the doctrine of entrapment by estoppel, since the Government
appointed him as a confidential informant and did not inform him of his deactivation of 28
April 1994, with full knowledge that he would continue to become involved in the
arrangement of drug srupeling activities.

Additionally, Defendant will urge the Court to grant him, in the alternative, a new
trial, based on the prosecutor’s argument that Defendant altemated "doing deals” for the
Government and criminal conspirators, having full and complete knowledge that no

testimony or reasonable inferences from testimony could support such an argument.

II. SUMMARY OF THE ARGUMENT

The record in thus case compels the pranting of a Motion for Judgment of Acquittal
on several distinet bases. Likewise, a new trial would be warranted should a determination
be made that a judgment of acquittal is inappropriate.

Without regard to resolution of subsidiary issues, the record as a whole, with credit
being given to the Government's evidence, is insufficient, as a matter of law, to support the

convictions, Defendant was a confidential informant who was authorized by the DEA to
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arranpe drug trafficking operations for the purpoese of Governmental interception. His five-
eount conviction was based upon his arranging for the importation of cocaine through the
Bahamas. Since he made arrangements as anthorized, and was previously successful, he
could not properly be convicted of conspiracy for agreeing with criminal conspirators to do
that for which he was authorized in the absence of sufficient evidence for & reasonable jury
to conclude, beyond a reasonable doubt, that when he made the arrangements, he did them
not for the purpose of interception, but for the purpose of aveiding interception; that is to
benelit a criminal conspiracy,

While the jssue of intent 15 thecretically a factual one, there must stll be dircet or
circumstantial evidence of sufficient quantum to support the Government's theory that
Defendant altemmated his purposes between "for the good of drug traffickers" and "for the
good of the Government." Such a conclusion could be established only through conjecture
and speculation as there was nothing of substance,

In becoming a confidential informant, Defendant Dean was required to provide the
DEA his entire life story, which included "bad acts." While no testimony was taken on this

issue, Mr. Dean is prepared to testify that he was piven use and prosecutorial immunity for

any information disclosed during the debniefings which took place on 2 and 3 October 1991.
The Government solicited Dean's immunized statements from Miguel Perez, who

testified that the Defendant participated with him in ten to fifteen drug loads. This

information was disclosed during the DEA debriefing, and Perez also testified that he had

personal contact with the Defendant on only one or two occasions. A hearing should be
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