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ASSIGNMENTS OF ERROR

First Assign men! of Error:

PREJUDICIAL ERROR WAS COMMITTED BY THE ADMISSION OF "OTHER ACTS"
TESTIMONY IN VIOLATION OF R.C. 294559 AND EVID.R. 404(B), AND MR.
KRZYWKOWSKI'S RIGHTS UNDER ARTICLE I, SECTION 16 OF THE OHIO

CONSTITUTION AND THE FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION.

Second Assignment of Error:

THE MISCONDUCT OF THE PROSECUTOR VIOLATED MR. KRZYWKOWSKI'S RIGHT
TO AFAIR TRIAL GUARANTEED BY THE DUE PROCESS PROVISIONS OF ARTICLE |,

SECTION 16 OF THE OHIO CONSTITUTION AND THE FOURTEENTH AMENDMENT TO
THE UNITED STATES CONSTITUTION.

Third Assignment of Error:

THE TRIAL COURT ERRED IN FINDING THE CHILDREN COMPETENT TO TESTIFY
WHEN THE COURT DID NOT CONSIDER THE FIVE FACTORS REQUIRED IN
STATE V. FRAZIER(199H. 61 OHIOI ST.3D 247.

Fourth Assignment of Error:

THE TRIAL COURT ERRED BY DENYING DEFENSE COUNSEL THE RIGHT TO

PARTICIPATE IN AN EXAMINATION OF WITNESS' STATEMENTS AS PROVIED BY
CRIMINAL RULE 16(B)(IXg)-

Fifth Assignment of Error:

THE TRIAL COURT ERRED BY PERMITTING THE OPINION TESTIMONY OF A
MEDICAL DOCTOR WITHOUT PERMITTING DEFENSE COUNSEL THE RIGHT TO
EXAMINE THE MEDICAL RECORDS RELIED UPON BY THE WITNESS.

Sixth Assignment of Error:

THE TRIAL COURT ERRED BY PERMITTING A SOCIAL WORKER TO TESTIFY
REGARDING THE CONDUCT OF THE KRZYWKOWSKI CHILDREN, WHEN THE
WITNESS HAD NEITHER INTERVIEWED NOR EXAMINED THE CHILDREN.

Seventh Assignment of Error:

THE TRIAL COURT ERRED BY PERMITTING THE HEARSAY RECITATION
OF INFORMATION BY SOCIAL WORKERS WHO'S PARTICIPATION IN THE

CASE CONSISTED OF NEITHER TREATMENT NOR DIAGNOSIS OF THE
DECLARANT CHILDREN.



Eighth Assignment of Error:
MR KRZYWKOWSKI IS ENTITLED TO A NEW TRIAL BECAUSE THE VERDICTS
ARE AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.



ISSUES PRESENTED

f

. WHETHER PREJUDICIAL ERROR WAS COMMITTED BY THE ADMISSION
OF "OTHER ACTS" TESTIMONY IN VIOLATION OF R.C. 2945.59, EVID. R.
404(B), AND MR. KRZYWKOWSKI'S RIGHTS UNDER ARTICLE I, SECTION
16 OF THE OHIO CONSTITUTION, AND THE FOURTEENTH AMENDMENT
TO THE UNITED STATES CONSTITUTION.

. WHETHER THE MISCONDUCT OF THE PROSECUTOR VIOLATED MR.
KRZYWKOWSKI'S RIGHTS TO A FAIR TRIAL GUARANTEED BY THE
DUE PROCESS PROVISIONS OF ARTICLE I, SECTION 16 OF THE OHIO

CONSTITUTION, AND THE FOURTEENTH AMENDMENT TO THE UNITED
STATES CONSTITUTION.

WHETHER THE TRIAL COURT ERRED IN FINDING THE CHILDREN
COMPETENT TO TESTIFY WHEN THE COURT DID NOT CONSIDER THE

FIVE FACTORS REQUIRED IN STATE V. FRAZIER( 1991). 61 OHIO ST.3D
247.

. WHETHER THE TRIAL COURT ERRED BY DENYING DEFENSE
COUNSEL THE RIGHT TO PARTICIPATE IN AN EXAMINATION OF
WITNESS' STATEMENTS AS PORVIDED BY CRIMINAL RULE 16(B)(1)(g).

. WHETHER THE TRIAL COURT ERRED BY PERMITTING THE OPINION
TESTIMONY OF A MEDICAL DOCTOR WITHOUT PERMITTING

DEFENSE COUNSEL THE RIGHT TO EXAMINE THE MEDICAL RECORDS
RELIED UPON BY THE WITNESS.

. WHETHER THE TRIAL COURT ERRED BY PERMITTING A SOCIAL

WORKER TO TESTIFY REGARDING THE CONDUCT OF THE
KRZYWKOWSKI CHILDREN, WHEN THE WITNESS HAD NEITHER
INTERVIEWED NOR EXAMINED THE CHILDREN.

. WHETHER THE TRIAL COURT ERRED BY PERMITTING THE HEARSAY

RECITATION OF INFORMATION BY SOCIAL WORKERS WHO'S
PARTICIPATION IN THE CASE CONSISTED OF NEITHER TREATMENT
NOR DIAGNOSIS OF THE DECLARANT CHILDREN.

WHETHER MR. KRZYWKOWSKI IS ENTITLED TO A NEW TRIAL

| BECAUSE THE VERDICTS ARE AGAINST THE MANIFEST WEIGHT OF
THE EVIDENCE.



LAW AND ARGUMENT

First Assignment of Error:

PREJUDICIAL ERROR WAS COMMITTED BY THE ADMISSION OF "OTHER
ACTS" TESTIMONY IN VIOLATION OF R.C. 2945.59 AND EVID.R. 404(B),
AND MR. KRZYWKOWSKI'S RIGHTS UNDER ARTICLE I, SECTION 16 OF
THE OHIO CONSTITUTION AND THE FOURTEENTH AMENDMENT TO THE
UNITED STATES CONSTITUTION

Appellee incorrectly argues that the evidence of corporal punishment

allegedly committed within the Krzywkowski household is necessary and permissible to prove the
force element of rape. This testimony

consisted of detailed descriptions

of Mr. Krzywkowski hitting his daughter Kristen on the head with a wrench, "papoosing™ and
"chokey" or restraining the children, sticking socks in the mouths of the children, and separating
Kristen by placing her in a "cold, rainy, snowy" attic. However, while the degree offeree
necessary to support a conviction for rape of a child may have been lowered, this Court still

requires a nexus or connection between the physical abuse and the sexual abuse.

In State v. Butler (Nov. 1,1990), Cuy. App. No. 57689, (unreported), the Appellant's
conviction for the rape of his daughter was upheld, and the introduction of evidence of discipline

was permissible. In Butler, the State produced evidence that the sexual abuse was directly tied to

the physical abuse:

"...Capathia, thirteen years old at the time, apparently had "misbehaved." Defendant, as
punishment, told her she could "'take a whipping or let him do what he wanted." Although
Capathia was not clear what this meant, she did not want a "whipping." Capathia testified
that defendant had in the past whipped her with a belt when she got into trouble.”



Furthermore, Appellee cites the non-binding case of State v. Owens(Feb. 25, 2000), Montgomery
County App. No. 17394, (unreported), to persuade this Court that the “other acts™ in the case at hand

should be found admissible. However, in Owens, as in Butler, supra, the evidence of discipline is

directly tied to the allegations of sexual abuse. In Owens, the trial court “cautioned both sides,
noting that physical violence of the children would only be relevant to show "force™ of the children

to submit to Owens' sexual conduct.” Therefore the State was permitted to introduce evidence that,

"Owens would often make the boys rub lotion on his feet at night while he was in bed, and
he would punish them if they refused. Kirn stated that during these "massages" Owens
would either be naked or only in his undergarments.”

Even in State v. Dve( 1998). 82 Ohio St.3d 323, cited by Appellee, the Ohio Supreme Court noted
that,

"in order to prove the element of force necessary to sentence the defendant to life
imprisonment, the statute requires that some amount of force must be proven beyond that
force inherent in the crime itself.

In Dye, the victim connected the psychological force to the physical act of sexual abuse when he
provided testimony that,

"the defendant said to him "he wouldn't be [his] friend" if David told (someone about the
abuse), and that David thought the defendant might hit him."

In Dye. Butler and Owens, the State offered evidence tending to connect the allegations of physical

abuse or threats of abuse to the alleged acts of sexual abuse.

However, in the case at hand, the State has not made any connection between the "other
acts" testimony regarding the "chokey," "papoosing" and other acts of violence allegedly

committed by Mr. Krzywkowski. There was no connection



between the use of the attic and sexual abuse according to the testimony of Kristen. (T. 1181-1183).
There was no connection between allegations of sexual abuse and hitting Kristen on the head with
awrench, leaving blood on her pillow. (T. 1147). Evidence such as this carried no probative value

and only acted to prejudice the jury's willingness to keep an open mind.

Second Assignment of Error:

THE MISCONDUCT OF THE PROSECUTOR VIOLATED MR. KRZYWKOWSKI'S
RIGHT TO AFAIR TRIAL GUARANTEED BY THE DUE PROCESS PROVISIONS OF
ARTICLE I, SECTION 16 OF THE OHIO CONSTITUTION AND THE FOURTEENTH
AMENDMENT TO THE UNITED STATES CONSTITUTION.

Appellant restates his arguments produced in Appellant's Brief and Assignments of Error as
if fully re-written herein, and respectfully requests this Court to reverse his convictions and remand
this case for a new trial to be conducted without the prejudicial "other acts" information.

Third Assignment of Error:

THE TRIAL COURT ERRED N FINDING THE CHILDERN COMPETENT TO TESTIFY
WHEN THE COURT DID NOT CONSIDER THE FIVE FACTORS REQUIRED IN STATE
V. FRAZIER(1991). 61 OHIO ST.3D 247.

Appellant restates his arguments produced in Appellant's Brief and Assignments

of Error as if fully re-written herein, and respectfully requests this Court to reverse his convictions
and remand this case for a new trial.

Fourth Assignment of Error:

THE TRIAL COURT ERRED BY DENYING DEFENSE COUNSEL THE RIGHT TO

PARTICIPATE IN AN EXAMINATION OF WITNESS' STATEMENTS AS PROVIED BY
CRIMINAL RULE 16(B)(1)(g).

Appellant next asserts that the trial court denied him the right to properly cross-examine the
foster parents by refusing to compel the production of the foster parents' notes regarding disclosures

allegedly made by the Krzywkowski children. Crim. R.



16(B)(I)(g) provides for an in camera inspection of a witness* statement following direct
examination. The rule provides in part:

"% % [T]™ court on motion of the defendant shall conduct an in camera inspection of the

witness' written or recorded statement with the defense attorney and prosecuting attorney

present and participating, to determine the existence of inconsistencies, if any, between the
testimony of such witness and the prior statement.”

Appellee asserts incorrectly that the written documents prepared by the foster parents did
not constitute a "'statement" within the purview of Crim R. 16. Before the document may be
inspected, it must be determined whether or not it is a "statement" as used in Crim. R- 16(B)(1)(q).
This Court has endorsed the view that before a writing or recording can be considered a
"statement" of the witness, it must be shown that either the witness "* * * prepared, signed or
adopted the statement, [or] that it minimally is a continuous, narrative statement made by the
witness and recorded verbatim, or nearly so."* State v. Cummings(1985). 23 Ohio App.Sd 40, citing.
Johnson, supra, at 37 (quoting from Statev, Houston (lowa 19731,209 N.W. 2d 42,46).

In his Statement of the Facts, Appellee states that Sharon Harpel

"recalled incidents where Kristen told her that her dad inserted his fingers in toys in her and

her sibling's private area. She further testified that she did not question Kristen about these

incidents, but would note them in reports to the foster agency, Specialized Alternatives for

Family and Youth..." (T. 1010-14).

Defense counsel is entitled to participate in an in camera inspection once the trial court
independently determines that a producible out-of-court witness statement exists. In State v.
Danjds( 1982), 1 Ohio St.3d 69, at 70-71, the Ohio Supreme Court held:

"We construe Crim. R. 16(B)(I)(g) to mean that, once the trial court independently

determines that a producible out-of-court witness statement exists, attorneys for all parties

must be given the opportunity to inspect the statement personally. The trial court's simply
permitting the attorneys to



be passively present and available for consultation during the in camera
inspection constitutes reversible error."”

Additionally Crim. R. 16(E)(3) provides remedies available to the court should the declarant
or adverse party refuse to comply with the in camera examination of the witness' statement.
Crim.R. 16(E)(3) states:

"If at any time during the course of the proceedings it is brought to the attention of the court

that a party has failed to comply with this rule or with an order issued pursuant to this rule,

the court may order such party to permit the discovery or inspection, grant a continuance,
or prohibit the party from introducing into evidence the material not disclosed, or it may
make such other order as it deems just under the circumstances."

Despite Appellee's assertions to the contrary, it is not sufficient for the court to dismiss
defense counsel's request for an in camera inspection because the court previously reviewed the
information. It is imperative to compare the witnesses testimony during to trial to the motes taken a
the time of the incident to ensure both accuracy and truthfulness. Absent such an in camera
examination, the trial court effectively denied Mr. Krzywkowski his right to fully confront and
cross-examine his accusers. As such his conviction should be reversed and remanded for a new
trial consistent with these findings.

Fifth Assignment of Error:
THE TRIAL COURT ERRED BY PERMITTING THE OPINION TESTIMONY OF A
MEDICAL DOCTOR WITHOUT PERMITTING DEFENSE COUNSEL THE RIGHT TO
EXAMINE THE MEDICAL RECORDS RELIED UPON BY THE WITNESS.

Appellant restates his arguments produced in Appellant's Brief and Assignments

of Error as if fully re-written herein, and respectfully requests this Court to reverse his

convictions and remand this case for a new trial.



Sixth Assignment of Error:

THE TRIAL COURT ERRED BY PERMITTING A SOCIAL WORKER TO TESTIFY
REGARDING THE CONDUCT OF THE KRZYWOKOWSKI CHILDREN, WHEN THE
WITNESS HAD NEITHER INTERVIEWED NOR EXAMINED THE CHILDREN.

Appellee erroneously contends that Cynthia King's testimony should be deemed proper and
admissible because she based her opinions upon the testimony of other witnesses. Mr.

Krzywkowski contends that ms. King was used merely to bolster the children's testimony at trial.

This exact issue was reviewed in State v. Robinson(Sept. 22, 1994), Franklin County
Ct. App., No. 94APA02-222, unreported, also a case in which Ms. Cynthia King was a
witness, where the appellate court held that a Dr. Johnson's testimony was admissible because
he had at least partially, personally interviewed the alleged victims. The Robinson Court

stated:

"Where an expert bases his opinion, in whole or in major part, on facts or data perceived by him,
the requirements of Evid. R. 703 are satisfied. State v. Solomon*  (1991), 59 Ohio St.3d 124. See,
also, State v. Underwood (1991), 73 Ohio App.3d 834, 841-842. In this case, Dr. Johnson testified
that he personally interviewed the victim as part of a team comprised of himself and licensed social
worker Cynthia King; that the "report™ was prepared jointly. Additionally, Dr. Johnson testified
that he alone conducted the medical assessment of the victim. Accordingly, Dr. Johnson's opinion
testimony was based in major part on his own personal observations of the victim during the
interview and physical examination. The fact that the "report™ referenced by Dr. Johnson during his
testimony contained input from a nonmedical expert, does not establish noncompliance with Evid.
R. 703. Solomon, supra. Id.

Furthermore, Ms. King has testified in at least one other case in which the trial court
emphasized her personal contact with the alleged victims as the basis of her designation as an

expert capable of providing an opinion regarding the alleged victims'



conduct. In State v. Jerry Ray Francis. Jr.(Jan. 25, 2000), 5™ Dist. Ct. App., No. 98CA13, the Court
stated:

“In order to qualify as an expert under Evid. R. 705, the expert "may testify in terms of opinion or
inference and give his reasons therefore after disclosure of the underlying facts or data." Under
Evid. R. 703 "the facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by him or admitted in evidence at the hearing." Therefore, in Ms.
King's testimony to the trial court, in his stead as a trier of the law, it was proper for her to state the
underlying facts upon which her opinion was based. Ms. King testified her opinion was based upon
the records supplied by the Guernsey County Children's Services Board, and her interview with the
victim, (emphasis added). Id.

In the case at hand Ms. King was hired by the prosecutor to bolster the allegations of sexual abuse
by analyzing the "behavioral indicators" exhibited by the Krzywkowski children. However, Ms.
King never conducted a "forensic interview" of the children, opting instead to merely review the
medical and investigative reports created by Dr. Gemmill and SAFY, in Toledo, Ohio. (T. 1821).

Unlike the doctor in Robinson, and her own conduct in the Francis case cited above, Ms.

King had absolutely no contact with the Krzywkowski children upon which to base her analysis. As
such her status as an expert witness in this case was in error, and she should not have been
permitted to recite the hearsay statements for which there is no exception. The trial court erred by
permitting Ms. King to validate the statements of the children when Ms King did not possess the
proper foundation for forming such opinions in a court of law.

Mr. Krzywkowski respectfully requests this court to reverse his convictions and remand
this case for a new trial, in light of the fact that Ms. King was not qualified to testify as an expert on
"behavioral indicators" when she had never investigated, interviewed or corroborated the assertions

found in the SAFY documents.



Seventh Assignment of Error:
THE TRIAL COURT ERRED BY PERMITTING THE HEARSAY RECITATION
OF INFORMATION BY SOCIAL WORKERS WHOQO'S PARTICIPATION IN THE
CASE CONSISTED OF NEITHER TREATMENT NOR DIAGNOSIS OF THE
DECLARANT CHILDREN.

Appellant next contends that Cynthia King and Julie Prettyman, both licensed
social worker's, were improperly permitted to recite inadmissible hearsay evidence to the jury
thereby impermissibly bolstering the veracity of the state's case.

It is a settled law in Ohio that statements made for the purposes of medical diagnosis or
treatment are admissible under Evid. R. 803(4). Sec State v. Bostonn (1989), 48 Ohio St. 3d 108:
State v. Dever (1992), 64 Ohio St.3d 401: Scott v. Campbell (1961), 115 Ohio App. 208; Cleveland

Rv. Co. v. Merk (1932), 124 Ohio St. 596.

Appellee asserts that Ms. Prettyman and Ms. King were "treating" the Krzywkowski
children, and as such their hearsay recitations should be admissible. However, in the case at bar,
neither Ms. Cynthia King nor Julie Prettyman arc able to claim the 803(4) exception to hearsay for
medical diagnosis or treatment. Ms. Prettyman is a self described investigator of sexual abuse
cases for the CCCFS. (T. 1641). Ms. King described her status in this case as a "consultant” for the
purpose of prosecution. (T. 1806). Neither Ms. King, nor Ms. Prettyman participated in the
diagnosis or treatment of the Krzywkowski children.

Evid. R. 803(4) concerning statements made for Purpose of Medical Diagnosis or Treatment,

states in pertinent part as follows:

"'Statements made for the purposes of medical diagnosis or treatment and describing medical
history, or past or present symptoms; pain or sensations, or the inception or general character of
the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment."



In State v. Boston, supra, the Ohio Supreme Court held that:

"Evid. R. 803(4) extends the common-law doctrine to admit statements made to a physician or
medical attendant without regard to the purpose of the examination or the need for the patient's
history. In other words, the patient's statements are admissible even though made to a physician
consulted for the purpose of enabling the doctor to testify and even when no treatment is
contemplated. Staff Note to Evid. R. 803(4)."

"Evid. R. 803(4), effective July 1,1980, permits the admission of three types of patient
statements: (1) medical history, (2) past or present symptoms, pain or sensations, and (3)
description of the inception or general character of the cause or external source of the disease or
injury. These statements, to be admissible, must be made by the patient for purposes of medical
diagnosis or treatment. Furthermore” all three types of statements are admissible only where
they are ™ * * reasonably pertinent to diagnosis or treatment.” (Emphasis added.)

The Boston court continued at 121:

"Another dilemma in applying Evid. R. 803(4) is whether a statement by a child to a psychologist,
counselor, social worker, minister, etc., is admissible under the medical diagnosis or treatment
exception.

"In Eastham. supra, at 312, 530 N.E.2d at 413, Justice Brown noted in his concurrence that the Staff
Note to Evid. R. 803(4) stated that the rule was derived from the assumption that a person will be
truthful about his physical condition to a physician because of the risk of harmful treatment
resulting from untruthful statements. The concurrence concluded that ‘[statements made during the
course of treatment for a mental health condition, however, are not imbued with the same aura of
reliability [as a patient's statements to his physician]. In such situations, a patient's veracity,
perception, memory or narrative ability may be impaired.' Id. at 312,530N.E.2dat413-414.

In State v. Chappell. this Court said that not all social workers can utilize the 803(4)
exception

by ruling that,

"We would not adopt a rigid rule as to what constitutes "diagnosis and treatment" or limit
diagnosis and treatment to only licensed physicians as such a narrow holding will undercut the
function of nurses, psychiatrists, therapists, and various individuals, who treat victims of sexual
abuse. We are equally not prepared to hold that a social worker by merely being a social worker
is automatically included in the category of individuals who can render treatment or diagnose
sex abuse victims. The inclusion of a social worker into this select group of care providers must
depend on her function. Where a social worker's function does not include diagnosis or
treatment (whether it
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be mental or physical treatment of a child sex abuse victim), any statement made to such social
worker cannot be admissible as an exception to the hearsay rule under Evid. R. 803(4).

The mere fact that both Ms. King and Ms. Prettyman are social workers does not imbue them
with the right to recite hearsay countless times, thus drumming it into the collective memory of the
jury.

For the forgoing reasons Mr. Krzywkowski requests this Court to reverse his convictions
and remand for a new trial, in light of the prejudicial hearsay testimony of the social workers, Ms.
King and Ms. Prcttyman.

Eighth Assignment of Error:

MR. KRZYWKOWSKI IS ENTITLED TO A NEW TRIAL BECAUSE THE
VERDICTS ARE AGAISNT THE MANIFEST WEIGHT OF THE EVIDENCE.

Appellant restates his arguments produced in Appellant's Brief and Assignments of Error as
if fully re-written herein, and respectfully requests this Court to reverse his convictions and remand
this case for a new trial.

CONCLUSION

Pursuant to the preceding Arguments in Reply to Appellee's Brief, and based
upon Appellant's original Brief and Assignment of Errors, Defendant-Appellant, Grady
Krzywkowski, respectfully requests that this Honorable Court reverse his conviction or in the

alternative grant a new trial.

Respectfully submitted,

Michael T. Fisher, #0064039
Counsel for Appellant
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I hereby certify that a copy of the foregoing was hand delivered to William Mason,
Cuyahoga County Prosecutor, 1200 Ontario Street, Cleveland, Ohio 44113, on this 24* day of May,
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OPINION/DECISION
Before HON. PATTON, C.J., HON. SWEENEY, J, HON. KRUPANSKY, J.
KRUPANSKY, J.,

Defendant, Isiah Butler, was indicted by the Cuyahoga County Grand Jury in case
number 231690 on eleven counts of violating R.C. 2907.02, rape. After a trial by
jury, defendant was found guilty as charged in the indictment on all counts and
sentenced for a term often to twenty-five years on each count to be served
concurrently. Defendant filed a timely notice of appeal.

The following facts were adduced at trial.

On the evening of September 8, 1988, defendant,was at home with his wife and
three daughters. At approximately 11:00 p.m., defendant woke the oldest daughter,
Capathia, and asked her to prepare some soup for him. She did so and then she laid
down on the couch feigning sleep. Defendant "woke" her, told her to take off her
panties and lay down on the floor. Defendant then proceeded to have vaginal
intercourse with his daughter.



This was not the first such incident. In the summer of 1985, Capathia, thirteen
years old at the time, apparently had "misbehaved”. Defendant, as punishment, told
her she could "take a whipping or let him do what he wanted." Although Capathia
was not clear what this meant she did not want a "whipping". Capathia testified
defendant had in the past whipped her with a belt when she got into trouble.
Defendant proceeded to have vaginal intercourse with her. The sexual intercourse
continued every few weeks from June, 1985 until September 8, 1988.

Finally, on September 9, 1988, Capathia told her boyfriend what had happened.
She went to the home of her stepsister, Carolyn Vaught, and told her ‘what' had
happened the previous night. Carolyn Vaught told her mother who telephoned the
police. Capathia moved out of her home and into her maternal grandmother's home.

hitp:/Avww.lawrriter.net/cgi-bin/ftexisiweb/oh/ohunrep/+t-_te hO_swBmgeZNWdtw.../svDoc.htm
5/23/02



- 90-LW-4756 (8th) . Page 2
of 6

Defendant's first assignment of error follows:
PROSECUTORIAL MISCONDUCT DEPRIVED APPELLANT OF HIS
RIGHT TO DUE PROCESS OF LAW AS GUARANTEED BY THE
CONSTITUTIONS OF THE STATE OF OHIO AND THE UNITED STATES.
Defendant's first assignment of error lacks merit.
Defendant contends the prosecutor engaged in acts of misconduct during trial. Defendant
argues he was therefore denied due process of law by the prosecutor's actions. Defendant's
argument is unpersuasive.

Defendant first objects to the following direct-examination of Capathia Butler: '

Q. Capathia, you said you were struck, had you seen your father in this time
frame strike other family members?

A.  Yes.

Q. Who would that include?

MR. ZUCCO: Objection.

THE COURT: Approach the bench, please.

(Thereupon a discussion was had between the Court and counsel, outside the
hearing of the jury and not made a part of the record.)

THE COURT: Objection is overruled.

Q. Capathia, which of your family members would that include his striking?
A. My mother,

Q. Anyoneelse?

A. | seen him hit my sister once.

(Tr. 53-55). Defendant argues the prosecutor improperly introduced evidence of other acts-
of violence.



The Ohio Supreme Court previously held as follows:

Prosecution evidence that a defendant has committed other crimes, wrongs or
acts independent of the offense for which he is on trial is not generally
admissible to demonstrate that the defendant has a propensity for crime or that
his character is in conformity with the other acts. State v. Mann (1985), 19 Ohio
St. 3d 34, 36 (citations omitted).
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Evid. R. 404(B) specifically allows for admission of such evidence for certain
other purposes "such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.” Cf. State v. Curry (1975),
43 Ohio St. 2d 66 (to demonstrate similar scheme, plan or system and to prove
identity). As such, other-act evidence " * * is admissible, not because it shows
that the defendant is crime prone, or even that he has committed an offense
similar to the one in question, but in spite of such facts. * * ** State v. Burson
(1974), 38 Ohio St. 2d 157, 158 [67 O.0.2d 174].

Id. at 37.

In the case sub judice, the state was required to prove defendant committed the act of rape by
force or threat of force. Testimony was elicited ‘which showed defendant beat Capathia regularly.
This "other acts" testimony showed Capathia knew of defendant's willingness to commit acts of
violence on the entire family when defendant felt like doing so. Hence, the evidence was
admissible to prove the fear Capathia was under which in turn could be considered by the jury in
determining Capathia submitted to the rapes under threats offeree.

Defendant next objects to remarks made by the prosecutor in closing arguments. The first
allegedly "improper" remark concerned the prosecution’s repetition of defendant's admission that
the only value he taught his daughter was to finish school. The prosecutor also commented on
defendant's promiscuity. Finally, defendant complains the prosecutor referred to community
standards in urging the jury to convict defendant.

The Ohio Supreme Court has held as follows:

The prosecution is normally entitled to a certain degree of latitude in its
concluding remarks. Sjate v. Woodards (1966), 6 Ohio St. 2d 14, 26 [35 O.0.2d 8],
certiorari denied (1966), 385 U.S. 930; State v. Liberatore (1982), 69 Ohio st. 2d 583,
589 [23 0.0.3d 489]. A prosecutor is at liberty to prosecute with earnestness and
vigor, striking hard blows, but may not strike foul ones. Berger v. United States
(1935), 295 U.S. 78, 88. The prosecutor is a servant of the law whose interest in a
prosecution is not merely to emerge victorious but to see that justice shall be done. It
IS a prosecutor's duty in closing arguments to avoid efforts to obtain a conviction by
going beyond the evidence which is before the jury. Untied States v. Dorr (C.A.
5,1981),-636 F. 2d 117.

State v. Smith (1984), 14 Ohio St. 3d 13.

In the case subjudice the prosecutor's comment on defendant's failure to attempt to instill
values in his children was a repetition of defendant's own testimony. These comments along with
defendant’s testimony on his extra-marital affairs was proper since it was raised initially on
direct-examination of defendant.



Defendant also complained about the following closing remarks of the prosecutor:

| think we are all kind of troubled by what standards we have seen that exist in
the community by this case, but, Ladies and Gentlemen, you, as jurors, consistent
with your responsibility as a jury, consistent with your oath in the law, can do
something about those community standards, you can say, no, to the Isiah Butlers of
this world and can
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say, no, this is not going to go on, we are going to stop it, we are going to say no.
You can do all those things consistent with your oath and your
verdict. Thank you if your kind attention. (Tr. 173). The Ohio Supreme

Court has held as follows:

A closing argument that goes beyond the record may constitute prejudicial error, State v.
Muskus (158 Ohio St. 276, certiorari denied 347 U.S. 938, particularly where the
remarks call for the jury to convict to meet a public demand. State v. Dayjs (1978), 60
Ohio App. 2d 355. The closing argument must, however, be reviewed in its entirety to
determine if the prosecutor's remarks were prejudicial. See Sjate v. Burgun (1978), 56
Ohio St. 2d 354, 366; see, also, State v. Porter (1968), 14 Ohio St. 2d 10, paragraph
two "'

of the syllabus.

State v. Moritz (1980), 63 Ohio St. 2d 150, 157.

In the case subjudice. while the prosecutor's comments may have been improper, they must
be viewed in their entirety. This was one comment at the end of a trial. Additionally, the
prosecutor reminded the jury that any actions they took must be consistent with their oath in the
law and responsibility as jurors. It cannot be said these remarks were prejudicial to defendant.

Furthermore, defendant did not object to the prosecutor's remarks during closing
argument. Thus, defendant has waived his right to object to the alleged error. State v.
Landrum (1990), 53 Ohio St. 3d 107, 111. Therefore, defendant was not-denied due process
of law by prosecutorial misconduct.

Accordingly, defendant's first assignment of error is not well taken and
overruled. Defendant's second assignment of error follows:
THERE IN [sic] CONSTITUTIONALLY INSUFFICIENT
EVIDENCE TO SUSTAIN APPELLANTS CONVICTION FOR
RAPE.
Defendant's second assignment of error lacks merit.
Defendant contends there was insufficient evidence introduced at trial to
support a conviction of rape. Defendant argues the element of "force or threat
offeree™ had not been proved. Defendant's argument is unpersuasive.

In State v. Martin (1983), 20 Ohio App. 3d 172,175, the court stated as

Page 4 of 6



follows:

As to the claim of insufficient evidence, the test is whether after
viewing the probative evidence and inferences reasonably drawn there
from in the light most favorable to the prosecution, any ‘rational” trier of
fact could have found all the essential elements of the offense beyond a
reasonable doubt. The claim of insufficient evidence invokes an inquiry
about due process. It raises a question of law, the resolution of which
does not allow the court to weigh the evidence. Jackson v. Virginia
(1979), 443 U.S. 307, 319. [Citations omitted.]
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The Ohio Supreme Court has held as follows:

The standard for determining whether a motion for acquittal is properly

denied is set forth in State v. Bridgeman (1978), 55 Ohio St. 2d 261, 9 O.O.
3d 401, N.E. 2d 184, syllabus, as follows:

"Pursuant to Crim R. 29(A), a court shall not order an entry of
judgment of acquittal where the evidence is such that reasonable minds
can reach different conclusions as to whether each material element of a
crime has been proved beyond a reasonable doubt.

A motion for judgment of acquittal under Crim. R. 29(A) should be
granted only where reasonable minds could not fail to find reasonable
doubt. State v. Bridgeman. supra: State, v. Martin (1985), 19 Ohio St.
3d 12,13,19 OBR 330, 337,483 N.E. 2d 1157, 1165.

State v. Apanovitch (1987), 33 Ohio St. 3d 19,23.

In the case sub judice defendant was convicted of violating R.C.
2907.02(A) (2) which provides as follows:

(2) No person shall engage in sexual conduct with another
when the offender purposely compels the other person to submit by
force or threat of force.a

The Ohio Supreme Court has recently addressed this issue holding as follows: The
force and violence necessary to commit the crime of rape depends upon the age, size
and strength of the parties and their relation to each other. With the filial obligation of
obedience to a parent, the same degree of force and violence may not be required upon
a person of tender years, as would be required were the parties more nearly equal in
age, size and strength. (State v. Labus [1921], 102 Ohio St. 26, 38-39, 130 N.E.
161,164.)

State v. Eskridge (1988), 38 Ohio St. 3d 46, paragraph one of the syllabus.

Force need not be overt and physically brutal, but can be subtle and
psychological. As long as it can be shown that the rape victim's will was overcome
by fear or duress, the forcible element of rape can be established. State v. Martin
(1946), 77 Ohio App. 553 [33 O.0. 364]; State v. Wolfenberger (1958), 106 Ohio
App. 32297 0.0.2d 73].

*k%x



Id. at 58.

In the case subjudice the facts reveal defendant had regularly punished Capathia with
physical violence when she misbehaved. Eventually he gave her a choice between punishment or
sexual intercourse when she misbehaved. This pattern which led to the rapes was established
when Capathia was thirteen years of age. From that point on, when viewing the evidence ina
light most favorable to the prosecution, as is required when determining the sufficiency of the
evidence, Capathia realized her choice was the same for each and every act of rape. There is no
requirement that defendant verbally repeat his threat. The threat although subtle and of a
psychological nature was clearly present. This is especially true when one considers the filial
relationship involved and the age of the victim. Therefore, defendant was not convicted of rape
based upon insufficient evidence.
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Accordingly, defendant's second assignment of error is not well taken and overruled.

Judgment affirmed. : .

It is ordered that appellee recover of appellant its costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Common Pleas Court
to carry this judgment into execution. The defendant's conviction having been affirmed, any bail

pending appeal is terminate. Case remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

PATTON C.J._and SWEENEY. J, CONCUR

® Lawriter Corporation. All rights reserved.

The Casemaker™ Online database is a compilation exclusively owned by Lawriter Corporation.
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*217219 Only the Westlaw citation is currently available.

NOTICE: RULE 2 OF THE OHIO SUPREME COURT RULES FOR THE REPORTING OF

OPINIONS [IMPOSES RESTRICTIONS AND LIMITATIONS ON THE USE OF
UNPUBLISHED OPINIONS.

Court of Appeals of Ohio, Second District, Montgomery County.

STATE of Ohio, Plaintiff-Appellee,
v.Mark Lindsey OWENS, Defendant-Appellant.
No. 17394. Feb. 25, 2000.

R. Lynn Nothstine, Assistant Prosecuting Attorney, Dayton, OH, for Plaintiff-Appellee.
William R. Ary, Dayton, OH, for Defendant-Appellant

OPINION
YOUNG.

**1 Defendant-Appellant Mark Lindsey Owens is appealing his conviction of one count of rape of his daughter
and six counts of gross sexual imposition against his three children. At sentencing. Owens was found to be a
sexual predator, and was sentenced to life imprisonment plus an additional eighteen years, to be served
consecutively. He now appeals, asserting eighteen assignments of error. Additionally. Owens has filed a

motion for de novo review of the sealed Montgomery County Children's Services Bureau (MCCSB) case file
regarding his family.

Owens was indicted by the Montgomery County Grand Jury on December 16, 1997, on one count of rape of
his daughter, Lauren Owens, and two counts of gross sexual imposition against each of his three children,
Lauren, Mark, Jr. and Michael Owens. All seven counts were alleged to have occurred between July 1,
1996, and September 20. 1997; all three children were under the age of thirteen during this time period.

On February 3, 1998, Owens requested a bill of particulars from the State, requesting more specific
dates and times at which the alleged events occurred. On that same day he also filed a motion to

sever. The State of Ohio filed its bill of particulars on March 10. 1998, however no specific dates
were provided.

Owens sent a subpoena to MCCSB on March 2, 1998, for the complete case file of the family to
assist in the preparation of his defense. On March 6, 1998, MCCSB, by and through counsel, the

Montgomery County Prosecutor's Office, filed a motion to quash the subpoena and for a protective
order or an in camera inspection of the case file.

The panics entered into a pretrial agreement and stipulation on April 2, 1998. This agreement
stated that Owens would sit for a polygraph examination, would fully cooperate with the examiner,
and would speak freely with the examiner concerning the alleged crimes. The agreement further

stated that all information obtained from the polygraph examination would be admissible at trial
without objection.

During the course of pretrial negotiations, Owens requested several continuances. The trial was set for
May 26, 1998. Prior to trial, Owens again subpoenaed the MCCSB's case file, and on May 5, 1998,
MCCSB filed another motion to quash the subpoena and for a protective order or an in camera inspection.

The State filed a response to Owens' motion to sever on May 20, 1998. The State argued that the joinder



of all offenses was proper because all -offenses were acts against Owens' children and were pan of a course
of criminal conduct. The State contended that the jury would easily be able to separate the offenses
because the witnesses for all counts were generally the same, the charges were not complex, and there
were a limited number of victims.

A jury trial commenced on May 26, 1998. Prior to the start of trial the trial court considered several
motions in limine that Owens had filed. The first motion dealt with the introduction of evidence of
physical violence toward the children. Owens argued that the probative value of such evidence
would be greatly outweighed by its prejudice. The trial court “cautioned” both sides, noting that
physical violence of the children would only be relevant if used to show "force" of the children to

Copyright (c) West Group 2002 No claim to original U.S. Govt. works



Page 2
2000 WL 217219, State v. Owens, (Ohio App. 2 Dist. 2000)

submit to Owens' sexual conduct. Owens' second motion requested that the trial court prohibit the
introduction of his prior criminal record, to which the State agreed and noted that its witnesses had
been warned against mentioning Owens' record.

Owens then renewed his motion for severance, claiming that he could not receive a fair trial on
Lauren's case if it were tried with the boys' cases. The State countered that all three victims were
Owens' children whom he had abused over a long period of time. The trial court denied the motion
for severance.

«*2 The trial court addressed MCCSB's motion to quash and Owens' request of the trial court for an
in camera review of the MCCSB case file. The trial court sustained MCCSB's motion to quash,
stating that it had reviewed the entire case file and had found "nothing discoverable" in the case file.

At that lime, Owens' trial counsel noted on the record that Owens had agreed to take the polygraph
test, against trial counsel's advice, because "God told him" to take it. Trial counsel then objected to
the polygrapher's report because it was prejudicial. The trial court noted counsel's objections.

The testimony at trial is summarized as follows:

Owens was accused of sexual abuse of his three children between July 1, 1996. and September 20.
1997. During this time, Owens lived at 1022 Dunaway in Miamisburg, Ohio, with his daughter
Lauren (born February 2, 1995), his son Michael (born July 11, 1991), and Kimberly Owens, n.k.a.
Kimberly Smith, who was his wife at the time and mother of Lauren. Kirn's son from a previous
marriage, Brandon Morgan, also resided with them. Mark. Jr. (bom May 21, 1990) and Michael, are
the product of Owens' previous marriage to Tina Owens, n.k.a. Tina Heaton. During the time in
question, Mark, Jr. lived with Tina, however, he would visit periodically with Owens at Owens'
home.

Tina and Owens were married in July of 1990. In October of 1990, when Mark, Jr. was
approximately four months old, Tina walked into a room and saw Mark, Jr. on the bed with his feet
dangling off the mattress. Owens was hovering at the end of the bed over Mark, Jr.'s feet, and Owens
had his hand down his pants. Upon Tina walking in the room. Owens
jumped up and removed his hands from inside his pants. Tina confronted Owens about this behavior, but he
denied that he had been engaging in any sexual behavior. Despite this denial. Owens jerked the phone from
Tina's hands and would not permit Tina to leave the house. He convinced her that she was "imagining™ things.

Two weeks later, Tina arrived home from the laundromat and looked in the window before entering her
house. She saw Mark. Jr. in his baby seat with his feet sticking out from the blankets, and Owens
masturbating as he sat in from of Mark, Jr. Tina ran inside, grabbed Mark, Jr. and tried to leave; Owens
again restrained her and told her she had been imagining the events.

Tina and Owens eventually divorced, and she obtained custody of both boys. During the course of the divorce
and thereafter, Tina had called in several referrals to MCCSB for alleged physical and sexual abuse by Owens
of the boys, none of which had been substantiated.

Kim and Owens were married in November of 1994. In July of 1996. despite Tina's concerns that
Owens had sexually abused Mark, Jr., Tina permitted Michael to live with Owens with the
understanding that Kim was to act as a "supervisor.” At first, Kim disregarded Tina's allegations that
Owens had sexually abused Mark, Jr.. knowing that Tina had mental health issues. However,
throughout the course of her marriage to Owens she witnessed him behave in ways that led her to
question whether the allegations were true. Kim witnessed Owens spread the boys' buttocks cheeks
apart, seemingly to check for cleanliness. Owens would do this at times when the children would not



have just gone to the bathroom.

Owens would often make the boys rub lotion on his feet at night while he was in bed, and he would
punish them if they refused. Kim stated that during these "massages,” Owens would either be naked
or only be wearing his undergarments.

**3 There was testimony concerning Owens' physical discipline of the children. He would "bare-
bottom spank™ the children, and sometimes this occurred in public places. Two days before Kim
moved out of the residence, Owens had bare-bottom spanked Lauren in the Value City parking lot.
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Kim described one incident during this time period where Michael experienced a sleepwalking
episode where he walked into Kim and Owens' bedroom, walked to Owens' side of the bed, pulled his
pants down and stood there while he shook and whined. At approximately that same time, Michael
also started wetting the bed and having nightmares.

Around the time Kim moved out of the home, in September of 1997, she began noticing that Lauren
was acting out sexual behavior. Kim stated that she had seen Lauren "sitting with her fingers up
inside of her,"” and that Lauren had walked around the house while masturbating. Initially, Kim did
not question Lauren about this behavior, but simply explained to her that it was inappropriate.
However, upon commenting on this behavior in October of 1997, Lauren stated to Kim and Kirn's
mother -Well, my daddy did that. * * * He touched my pee-pee and he touched my butt and he
smelled it and then he ate it."

Several weeks later, after Lauren had repeated this behavior and her comments, Kim contacted Det.

Marsh at the Miamisburg Police Department and reported the suspected sexual abuse. All three
children were interviewed by the police and MCCSB and underwent physical examinations at
Children's Medical Center.

Lauren was examined at Children's Medical Center by child psychologist Dr. Gregory Ramey. Dr.
Ramey testified that, during his examination, Lauren's actions had initially seemed very age
appropriate. Dr. Ramey spoke with Lauren, had her draw some pictures and had shown her a series of
pictures and asked her to describe what she saw. However, during this process, Lauren had made
some comment about her father and had used a word that Dr. Ramey could not understand. He had
asked Lauren some follow up questions, to which Lauren began drawing squiggly lines on her paper,
and she described the drawing with another word that Dr. Ramey could not understand. Dr. Ramey
had remained silent but continued to observe Lauren's behavior. Lauren made a spontaneous
verbalization, stating that Owens "touch my bottom and my pee-pee."” Dr, Ramey, unsure of what
Lauren was trying to communicate to him, brought a doll to her and asked Lauren to demonstrate
with the doll. Lauren placed her finger in the vaginal and anal areas of the doll, pulled her finger out,
then placed her finger in her mouth. Lauren proceeded to take

Dr. Ramey's hand and do the same to the doll. Lauren indicated that is what her father had done to her.

Dr. Ramey testified that this behavior was extremely age-inappropriate. This series of actions ending with
Lauren placing her fingers in her mouth raised a "high degree of suspicion” that Lauren had been sexually
molested, as most children would associate that activity as being "dirty" or "disgusting.” Dr. Ramey also
stated that such behavior is "extremely, extremely rare,” and it was "almost impossible” that a child of
Lauren's age could be influenced by someone to the degree that she would act out and demonstrate such
behavior.

**4 Both Mark, Jr. and Michael testified at trial. Mark, Jr. stated that his father had "smelled" his buttocks
and his feet more than once in the past, and that Owens would fondle his penis while giving him a bath. Mark,
Jr. also testified to enduring much physical discipline by Owens. Michael similarly testified to physical
beatings, and he spoke of an incident when, Owens had hit him so hard on the head that he had stayed
home from school for four days because of the bruising. Michael also stated that his father made him watch a
"naked show," and that Owens would rub his penis back and forth. Both children made similar statements
to the caseworker from MCCSB, and Michael stated such to Det. Marsh.

No physical evidence of abuse was detected on any of the three children, however given the details of the
boys' statements and all three children's behavior, Owens was indicted on the offenses.

Ed Vecchio, a certified polygraph examiner and an investigator with the welfare theft division of the
Montgomery County Prosecutor's Office, testified extensively as to the procedure and results of Owens'



polygraph examination. Vecchio explained that he had followed a predetermined testing format in conducting
Owens' polygraph examination. Vecchio had met with Owens for approximately three hours, during which
Owens willingly signed a form indicating that he understood his constitutional rights. He and Vecchio had
discussed the allegations and all evidence in the case "line by line." Vecchio stated that this long process
was extremely important because all issues in the case had to be understood fully by Owens and Vecch io in
order to collaborate and formulate questions for the
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examination. These questions would be based upon the discrepancies between the allegations and
Owens' version of the facts. Also, the length of time was necessary to help relax Owens, which was
important in obtaining accurate physiological measurements during the test.

During their conversation, Owens denied all of the allegations against him, stating to Vecchio that
he believed his ex-wives were working in collusion with the children to prove these accusations. He
also stated that he had a good relationship with his children.

Owens did make several admissions to Vecchio during the course of their meeting. Owens admitted
that he became sexually aroused from smelling the recrums and feet of other people. Owens spoke of
an incident that occurred when Michael was four and a half years old, where he had smelled
Michael's rectum with the intention of masturbating himself, but he had changed his mind. Owens
admitted that he had smelled Brandon's feet four times and masturbated. Owens also admitted that he
had masturbated in the presence of his children, although he was "certain" that they were not aware
of what he was doing because he had been covered by a blanket or had remained fully clothed.

The polygraph examination was administered twice, and Vecchio read and analyzed the charts. The
results of the examination indicated deception by Owens on those questions relating to his sexual
abuse of the children. VVecchio shared this result with Owens, who claimed that he had answered all
of the questions truthfully. Vecchio then gave Owens the opportunity to write out a statement to
explain what his position was on the allegations. In his voluntary written statement, Owens
acknowledged as true some of the statements he had made during the interview portion of the
examination; he remained steadfast that he had not sexually abused the children.

**5 0On May 29, 1998, Owens was convicted of all seven counts. On August 13, 1998, the trial
court determined that Owens was a "sexual predator.” It sentenced him to life imprisonment on the
rape conviction and to three years on each of the remaining six counts of gross sexual imposition, to
be served consecutively to each other for a total sentence of life imprisonment plus eighteen years.
Owens filed his notice of appeal on August 24, 1998. Owens subsequently filed a motion for this court to

conduct a de novo review of the materials contained in the MCCSB case file for determination of the presence
of evidence that should have been made known to Owens. Owens claims that the trial court's denial of access
to his statements contained in the MCCSB case file deprived him of bis "basic constitutional rights."

The State filed a motion in response on November 8, 1999. stating that a trial court has broad discretion in
regulating discovery during litigation, and the trial judge's determination in this case should be afforded
deference. Furthermore, the State argued that disclosure of evidence is necessary only where evidence exists

that is both favorable to the defendant and is material to guilt or punishment, citing State v. Lawson (1992). 64
Ohio St.3d 336. 343, 595 N.E.2d 902.

Upon extensive review of the entire MCCSB case file, pursuant to Owens' motion, we find that the trial
court di4 not abuse its discretion in granting MCCSB's motion to quash. There exists no information in the

sealed case file that should have been made known to Owens prior to trial. Consequently, we find that
Owens' constitutional rights were not violated.

We will now address Owens' eighteen assignments of error.
l.

Conflict of interest existed when the Prosecuting attorney appeared as both prosecutor and as
attorney for the Childrens' {sic} Services Bureau.

Owens argues that a conflict of interest existed in the Montgomery County Prosecutor's Office's



representation of both the State of Ohio in the criminal case against Owens and of MCCSB in the
children's case. However, in this assignment of error, Owens primarily focuses on the trial court's
granting of MCCSB's motion to quash. Having found that the trial court did not abuse its discretion
in granting MCCSB's motion, we will address the issue of whether a conflict of interest did exist.

Owens contends that the State had access to the case file because of its representation of MCCSB.
Owens subtly implies that he was unfairly prejudiced
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by the prosecutor's office's dual representation of the State of Ohio and MCCSB. Articulated during
oral arguments were Owens' speculations that had the State not represented MCCSB, MCCSB would
have been more amenable to discovery of their case file on the family.

««6 We do not share Owens' view of this dual ‘representation. To begin, Owens lacks standing to
assert a conflict of interest argument because he is not a party to the attorney-client relationship, and he
has failed to demonstrate how he was prejudiced by such. Morgan v. North Coast Cable Co. (1992),

63 Ohio St.3d 156, 586 N.E.2d 88, syllabus; Phelps v. Fowler (1995), 107 Ohio App.3d 263,
271, 668 N.E.2d 558.

In any event, we find that no conflict of interest did exist. Anne Dettmer, supervising attorney
for the Child Protection Unit of the Montgomery County Prosecutor's Office, filed the motion
to quash on behalf of MCCSB. Janet Sorrell was the assistant prosecuting attorney representing
the State of Ohio in the criminal case against Owens. There is no evidence in the record that
the two assistant prosecuting attorneys collaborated in presenting the criminal case against
Owens. To the contrary, after Owens renewed his motion for an in camera review of the
MCCSB case file, Sorrell noted on the record that she had not had a chance to view the case
file, and requested that the trial court reveal any pertinent information in the case file that the
State would have a right to discover. Moreover, Owens' speculations remain speculations, as he

provided no evidence thai MCCSB would have acted differently had it not been represented by
the State.

Accordingly, Owens' first assignment of error is overruled.

The trial court erred in allowing evidence into the record of physical abuse.

Owens assigns as error several lines of trial testimony which he claims violated his constitutional rights
and denied him a fair trial. Owens first finds error in Kim's statements that she acted as "supervisor" of
Owens' relationship with the boys. He argues that this placed bis "bad conduct” before the jury. Owens
claims that the court documents indicated a change in custody but made no mention

of supervised visitation. Owens urges this court to "take judicial notice of the custody order." However,
resolution of Owens' allegations would require us to consider evidence outside the record which was not
produced at trial. In a direct appeal, this court's review is limited to evidence presented at trial; we cannot
consider matters outside the record before us. State v. hhmail (1978), 54 Ohio St.2d 402, 377 N.E.2d 500,
8 0.0.3d 405. paragraph one of the syllabus.

At trial, Owens provided no evidence to prove that the supervised visitation was a fiction. "A fundamental
rule of appellate review is that a reviewing court will not consider as error any issue that a party was aware
of but failed to bring to the trial court's attention.” State v. Powers (1995). 106 Ohio App.3d 696, 699. 667
N.E.2d 32. citing Schade v. Carnegie Body Co. (1982), 70 Ohio St.2d 207. 210, 436 N.E.2d 1001. 24
0.0.3d 316, 317. Thus, Owens has waived the right to contest this issue on appeal since he failed to raise it
at the appropriate time in the court below. Additionally, trial counsel did not object to the terminology or the

mention of supervised visitation, but we find that any resulting error would not rise to the level of plain
error.

He also claims error in the prosecutor's questioning of Kim as to whether she had been aware that
Owens "had been abusing the boys." Upon review of the record, we do not agree with Owens that this
placed his "bad conduct" before the jury. We find that it was a direct reference to the sexual abuse allegations
Tina had conveyed to Kim, which were extremely relevant and probative in the case.

**7 Finally, Owens argues that he was denied a fair trial because the prosecutor questioned Kim, over



objections, about the physical discipline of the children. Owens contends that the probative value of this
testimony was greatly outweighed by the prejudice to the jury.

We disagree. Evidence of the family dynamics and Owens' physical disciplining of his children was central
to the issue of force in the rape of Lauren. As stated in paragraph one of the syllabus in State v. Eskridge
(1988). 38 Ohio St.3d 56. 526 N.E.2d 304

The force and violence necessary to commit the
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crime of rape depends upon the age, size and strength of the parties and their relation to each other. With
the filial obligation of obedience to a parent, the same degree of force and violence may not be required were
the parties more nearly equal in age, size and strength.

Id., citing State v. Labus (1921), 102 Ohio St. 26, 38-39, 130 N.E. 161. In Eskridge. supra, the victim was a
four-year old girl who was raped by her father. The Eskridge court found that R.C. 2907.02(8) requires only
a "minimal force or threat of force” be used in the commission of a rape of a child. Id. at 58, 526 N.E.2d 304.
The court recognized the inherent coercion present in parental authority in a situation where a father sexually
abuses his child, and determined that “(fjorce need not be oven and physically brutal, but can be subtle and
psychological.” Id.

The court further stated:

** * Sexual activity between a parent and a minor child is not comparable to sexual activity between two adults
with a history of consensual intercourse. The youth and vulnerability of children, coupled with the power
inherent in a parent's position of authority, creates a unique situation of dominance and control in which
explicit threats and displays of force are not necessary to effect the abuser's purpose.

Id. at 59. (Citation omitted.)

The evidence of routine and humiliating discipline of the children was relevant, probative evidence
introduced for the purpose of proving psychological force of Lauren to the act of rape. It demonstrated that
Owens stood in a position of authority over his children, and that if they would disobey him, they would be
physically punished.

Accordingly. Owens' second assignment of error is overruled.

The trial court erred in admitting into evidence testimony regarding the past criminal
convictions of defendant.

Owens claims error in the introduction of cross-examination testimony from Kirn that
briefly
referred to Owens' police record. Owens contends that this line of testimony was so damaging and
prejudicial that it constitutes ineffective assistance of counsel. We do not agree.

8 The testimony at issue resulted from defense counsel's asking Kim her reasons for moving
from Owens' home and separating from him in September of 1997. Kim described the incident

in the Value City Parking Lot where Owens bare-bottom spanked Lauren. This testimony
followed:

Q. Well, was that the straw that broke the camel's back? Is that the incident that fired you up to move out
of the Dunaway Street property in Miamisburg?

A. One of them, yes.

Q. It was one of them. Was there anything after that date until you moved out two days later that caused
you to move out?

A. Yes. The; next day, Friday, his ex-wife, Tina, brought me some past police records that | knew nothing
about. And once | read over them, it really upset me.



(Tr. 149-150) This was the extent of the testimony regarding Owens' past police record.

Preliminarily, we note that Kirn's testimony was elicited on cross-examination by defense counsel, thus
Owens invited any error which may have been committed. Under the doctrine of invited error, a parry who
induced an error at trial is prohibited from asserting that error on appeal. Stale v. Bey (1999), 85 Ohio St.3d
487, 493. 709 N.E.2d 484; State v. Hill (1987), 37 Ohio App.3d 72, 75-76, 523 N.E.2d 894; State v. Kniep
(1993), 87 Ohio App.3d 681,686, 622 N.E.2d 1138.

However, it appears as if the defense strategy was to attack Kirn's credibility by eliciting testimony
regarding why she delayed separating from Owens and moving out from the Dunaway Street home. Trial
counsel based Owens' defense on two vindictive ex-wives conspiring against Owens. It was reasonable for
counsel at trial to pursue a line of questioning which could possibly lead to evidence to bolster this argument

and attack Kirn's credibility. A debatable decision concerning trial strategy cannot form the basis of a finding of
ineffective assistance
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of counsel. State v. Clayton (1980), 62 Ohio St.2d 45, 402 N.E.2d 1189, 16 O.0.3d 35. Given the
dynamics of this case, this court concludes that trial counsel's decision to pursue this testimony did not
fall below the minimal requirements for effective assistance.

Finally, Owens also claims as error the prosecutor's questioning of Kim if she was aware of the
allegations that Owens had been abusing the boys. As we noted in Owens' second assignment of error,

this line of questioning did not constitute error, and we do not find this to be a violation of Owens'
Fifth Amendment rights.

Owens' third assignment of error is overruled. IV.

Appellant was denied due process of law and/or that the Slate of Ohio committed intentional
prosecutorial misconduct by the withholding of more specific dates and times of the alleged
offences and/or by failing to disclose said specific dates and times in the bill of particulars.

The seven separate offenses charged in the indictment involved the repeated sexual abuse of three
children who had been between the ages of two and seven. The dates specified for all charges were
between July 1. 1996, to September 20, 1997. At Owens' request, the State filed a bill of particulars,
however, the dates of the offenses remained unchanged. Owens now argues that the State did possess
more specific information concerning the dates of the offenses, as evidenced by their later presentation
at trial. As such, Owens argues that he was materially prejudiced by his inability to properly establish
an alibi and his inability to question the veracity of the State's witnesses.

**9 Owens was charged with rape of his two-year old daughter by force or threat of force, in violation
of R.C. 2907.02(AXIXb), and six counts of gross sexual imposition against all three of his children
who were under the age of thirteen, in violation of R.C. 2907.05(A)(4). The precise dates and times of
such sexual criminal conduct are not essential elements of those offenses. State v. Bamecut (1988), 44
Ohio App.3d 149, 542 N.E.2d 353; State v. Boehm (Dec. 31, 1997), Montgomery App. No. 16335,
unreported. However, if requested, "the
State must supply specific dates and times for the alleged offenses if it possesses that information.”
Boehm, supra, citing State v. Sellards (1985), 17 Ohio St.3d 169. 478 N.E.2d 781. Owens argument is that the
State possessed more specific information pertaining to the rape of Lauren, as evidenced by Kirmn's testimony

temporally placing the rape during the middle of October 1997.

We do not agree with Owens' interpretation of the trial testimony. Kim stated that she witnessed Lauren
acting out sexual behavior prior to her leaving the home in September of 1997. Moreover, Kim testified
that it was not until October of 1997 that Lauren made the statement that Owens "touched my pec-pee and he
touched my butt and he smelled it and then he ate it."" Thus, Kim testified not that the rape had occurred in

October, but that she saw Lauren exhibit sexual behavior and verbally connected Owens to the conduct at that
time.

Furthermore, as the State pointed out in its brief, the time period in the indictment spanned fourteen and a
half months beginning with the time Michael came to live with Owens (July 1, 1996) and ending with Kirn's
separation from Owens (September 20. 1997). No witness testified to specific dates as to when the events

had occurred. All of the witnesses, including the boys, testified that the events occurred sometime within this
fourteen month span of time.

However, even when it is determined that the State does not possess more specific dates for the
offenses, the lack of specific dates may be fatal to the State "if it creates material detriment to the
"defendant's ability to defend himself: for example, where the defendant asserts an alibi or claims he was
elsewhere during pan, but not all, of the time period specified for the offenses.” Boehm. supra. (Citation



omitted.) Owens claims he was materially prejudiced by being denied the opportunity to present
defenses against all of the charges. However, Owens failed to assert an alibi defense, and he failed to
present any evidence that he was not present or not alone with the children during part of the time when the
offenses allegedly occurred. In fact, Owens presented no testimony to rebut the State's evidence that
during the alleged time frame Owens had been left alone periodically with the children while Kim was at
work or running errands.

Owens' posture in this case is similar to the defendant's in Boehm, supra. In that case, the court
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stated the following:

*10 "A defendant is not prejudiced by the failure of the indictment to specify the dates and times upon
which the charged offenses allegedly occurred if such failure does not impose a material detriment to the
preparation of his defense. Where the defendant does not present an alibi defense, where he concedes
being alone with the victims of the alleged sex offenses at various times throughout the relevant time
frame, and where his defense is ihat the alleged touching* never happened, the inexactitude of dates or
times in the indictment is not prejudicial error.”

Id., quoting Bamecut. supra, at paragraph one of the syllabus. As in Boehm. supra, Owens has not
demonstrated that his ability to defend himself was prejudiced by the lack of more specific dates and
times when these offenses were committed. Therefore, the lack of more specific dates did not deprive
Owens of a fair trial or due process of law.

Accordingly, Owens' Fourth Assignment of Error is overruled.
V.

The trial court erred in failing to grant a motion for severance.

Owens claims error in the trial court's denial of his Crim.R. 14 motion to sever the charges involving
Lauren from those involving the boys. Owens urges that he was prejudiced by the failure to sever
because of the highly inflammatory nature of the offenses and because the jury cumulated the evidence
in determining his guilt. He also argues that by joining the offenses, the State was allowed to bring in

"other acts” testimony which the jury would not have been permitted to consider had the trials been
separate.

Under Crim.R. 8(A). joinder is permitted if offenses are of the same or similar character, are
based upon the same act or transaction, or are based upon two or more acts or transactions connected
together or part of a common scheme or course of criminal conduct.  See, also, Statev. Franklin
(1991). 62 Ohio St.3d 118, 580 N.E.2d 1. It has long been held that "“joinder and the avoidance of
multiple trials is favored for many reasons, among which are conserving time and expense, diminishing

the inconvenience to witnesses and minimizing the possibility of incongruous results in successive trials before
different juries." State v. Torres (1981), 66 Ohio St.2d 340, 343. 421 N.E.2d 1288, citing State v. Thomas
(1980), 61 Ohio St.2d 223, 225, 400 N.E.2d401.

However, a defendant may file a Crim.R. 14 motion to sever if he can establish prejudice to his rights. A
reviewing court may reverse a trial court's decision denying a motion to sever if an appellant affirmatively
shows that (1) his rights were prejudiced, (2) at the time of the motion to sever he provided the trial court with
sufficient information so that it could weigh the considerations favoring joinder against the defendant's right
to a fair trial, and (3) the trial court abused its discretion by refusing to separate the charges for trial.
Torres, supra, at syllabus.  Furthermore, in reviewing whether a defendant's rights would be prejudiced by
the joinder of multiple offenses, acourt must determine if evidence of the first of feme would have been
admissible at the trial of the second offense under Evid.R, 404(B). and, if not. whether "the evidence of
each of the crimes joined at trial is simple and direct.”" Franklin, supra, at 122, 580 N.E.2d 1. See, also.
State v. Hamblin (1988). 37 Ohio St.3d 153. 158-159. 524 N.E.2d 476; State v. McCleskey (Nov. 16. 1994).
Montgomery App. No. 14351. unreported. It is believed that the jury is capable of segregating the proof
on multiple offenseswhen the evidence as to each offense isuncomplicated and is sufficient to
sustain a verdict on each charge. Franklin, supra, at 122, 580 N.E.2d 1.

We find that simple, direct and uncomplicated evidence exists in the record for each crime, thus the
trial court did not abuse its discretion in denying Owens' motion to sever. Kirn testified that Owens would



spread the boys' buttocks and squeeze their groin area, thus providing the evidence to convict Owens on
one count of gross sexual imposition involving each boy. The boys testified to Owens fondling their
penises, thus providing evidence of a second count of gross sexual imposition for each boy. In
contrast, Dr. Ramey and Kim offered testimony concerning the remaining charges involving the
sexual abuse of Lauren, in particular, her behavior and the statements she made to them. It is clear that no
victim provided evidence to prove the offenses against the other victims, and the other witnesses were
very victim-specific in their
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testimony.

**11 Thus, we find that Owens has failed to show the necessary prejudice required under the first prong of
the test in Torres, supra. We further find no abuse of discretion by the trial court in denying appellant's
Crim.R. H motion for severance. Owens' fifth assignment of error is overruled.

VL

Ineffective assistance of a counsel occurred when the defendant was left in the interview room for a period

of three hours resulting in not only the acquiescence of his rights via a lie detector test, but also having
him surrender a signed confession.

Owens' argument for ineffective assistance of trial counsel is based upon his participation in a three hour
polygraph examination procedure, without the accompaniment of counsel. Owens claims that as a result of trial
counsel's ineffectiveness, the polygraph examiner. Ed Vecchio, who worked for the prosecutor's office and
was a commissioned deputy sheriff, obtained oral admissions and a written statement from Owens without
alerting Owens to hisMiranda rights. Absent from Owens' argument is the ineffective assistance of counsel
standard and any evidence supporting his argument that counsel was ineffective.

To show ineffective assistance of counsel, a defendant must prove that his trial attorney’s representation fell
below an objective standard of reasonableness and that the defendant was prejudiced by the deficient
performance. Strickland v. Washington (1984), 466 U.S. 668. 687-688, 104 S.Ct. 2052, 80 L.Ed.2d 674; State
v. Bradley (1989), 42 Ohio St.3d 136, 538 N.E.2d 373, paragraphs two and three of the syllabus. In order to
show prejudice, the defendant must prove that a reasonable probability exists that, but for counsel's errors, the
result of the proceeding would have been different. Strickland, supra, at 694.

In viewing whether Owens' trial counsel was ineffective in this case, we must examine the evidence
surrounding the agreement to submit to the polygraph examination. Prior to the start of trial, Owens' trial
counsel noted that he did not advise Owens to submit to the polygraph examination:

Mr. Cox: The next issue, Judge, is there-in this
particular case, while this matter has been pending, my client took a stipulated polygraph test through the
Montgomery County Prosecutor's Office. He had made an inquiry to me and | gave him my opinion,
under the facts and circumstances, he should not take the test.

**12 However, his indication was in his belief in the Supreme Being, God, that he was told that he should
take it. He wanted to take it. And based on that, an agreement was entered in with the prosecuting
attorney certain stipulated-there's a report-has that report been filed, Miss Sorrell?

Ms. Sorrell: The stipulation has been filed.

Mr. Cox: Okay. So it's in the Court folder, the stipulation. As a result of that, there was a polygraph
test conducted. | did receive a report from that. I'm going to object to the polygraph report because it
covers matters-it's so broad and inclusive, and it covers matters so prejudicial to the accused.

(Tr. 5-6) Trial counsel made it clear in the record that the polygraph examination was performed against his
advice, however he and Owens entered into the pretrial agreement and stipulation upon Owens' decision.
Despite the agreement, counsel wanted to make his objections known to the court on the record, thus he
objected to the introduction of the polygraph examiner's report. We are unconvinced that trial counsel was
ineffective. We see no prejudice in the way trial counsel represented Owens during the polygraph examination,
and we fail to see how the representation fell below an objective standard of reasonableness.



Moreover, in reviewing the record, we find that the testing procedures complied with the agreement. Ed
Vecchio testified extensively regarding the polygraph procedure. He stated that he had followed a
"predetermined format" for the test, that Owens did voluntarily sign a rights form, and that the amount of time
Vecchio spent with Owens was to ensure the accuracy of the testing procedure. Vecchio explained how it
was essential to thoroughly review the case with Owens to ensure that both Owens and Vecchio had a full and
accurate understanding of the issues. Because the record provides support that the testing procedures were
proper, we cannot see how Owens' trial counsel's performance fell below an objective level of
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reasonableness, given that Owens willingly entered into the agreement.

Owens' sixth assignment of error is overruled. VII.

Prosecutorial misconduct occurred when the defendant was deprived of his right to a fair trial by the repeated
and accumulative leading and improper questioning by the prosecutor.

Owens claims prosecutorial misconduct resulting from various leading and improper questions. In
considering claims of prosecutorial misconduct, an appellate court must examine whether the
prosecutor's conduct at trial was improper, and if so, whether this conduct affected the defendant's
substantial rights.  State v. Lon (1990).51 Ohio St.3d 160, 165, 555 N.E.2d 293. The analysis centers
on the fairness of the trial, not the culpability of the prosecutor, in determining whether the prosecutor's
conduct is grounds for error. State v. Apanovitch (1987). 33 Ohio St.3d 19. 24. 514 N.E.2d 394; Slate v.
Maurer (1984). 15 Ohio St.3d 239, 473 N.E.2d 768. Error exists if it is clear beyond a reasonable doubt
that the jury would not have found the accused guilty absent the prosecutor's comments. State v.
Smith (1984), 14 Ohio St.3d 13. 15, 470 N.E.2d 883; State v. Benge (1996), 75 Ohio St.3d 136, 141. 661
N.E.2d 1019. In reviewing the statements, the prosecutor's statements must be examined in the context of
therecord as a whole; harmless errors must be disregarded. United States v. Hastings (1983), 461 U.S.
499.509. 103 S.Ct. 1974. 76 L.Ed.2d 96. Additionally, the state is permiited wide latitude in commenting

on and drawing inferences from the evidence. State v. Stephens (1970), 24 Ohio St.2d 76, 82, 263 N.E.2d
773,53 0.0.2d 182. 185.

Furthermore, Evid.R. 611(C) provides that leading questions should not be used on direct examination except as
necessary to develop the testimony of a witness. The phrase “"except as may be necessary to develop his
testimony" is quite broad, and grants the trial court discretion in determining the limits upon the use of leading
questions under direct examination. State v. Lewis (1982), 4 Ohio App.Sd 275, 278, 448 N.E.2d 487. "The
term 'abuse of discretion' connotes more than an error of law or judgment; it implies that the court's
attitude is unreasonable, arbitrary, or unconscionable.” State

v. Adams (1980), 62 Ohio St.2d 151, 157, 404 N.E.2d 144, 160.0.3d 169, 173.

**13 Upon review of the record, we do not find that the prosecutor's conduct meets the test set forth in Lon
and Smith, supra. Despite Owens' assertions to the contrary, a review of the record shows that trial counsel
failed to object to most of the questions which Owens now claims as error. Failure to object "constitutes a
waiver of any claim of error relative thereto, unless but for the error, the outcome of the trial clearly would
have been otherwise." State v. Underwood (1983), 3 Ohio St.3d 12. 444 N.E.2d
1332, syllabus; State v. Ballew (1996), 76 Ohio St.3d 244. 254. 667 N.E.2d 369.

If it were error for the trial court to allow the prosecution to lead the witness on direct examination, it was
not plain error and did not rise to a manifest miscarriage of justice. Thus, we find the examples cited by

Owens are insufficient to demonstrate misconduct on the pan of the prosecutor. Accordingly, we overrule
Owen's seventh assignment of error.

VIILI.

The court erred in allowing numerous hearsay comments into the record despite the prohibition in
Evidence Rule 807.

In this eighth assignment of error, Owens argues that Dr. Ramey's testimony to Lauren's verbalizations was
hearsay and inadmissible because it did not comply with the "independent proof" criteria of Evid.R.
807(A)(3). The State argues that the statements should be admissible under Evid.R. 803 for purposes of
diagnosis and treatment, however we believe that the statements were admitted for the purpose of



establishing the abuse. As such, we will evaluate Owens' assignment of error on the basis of whether it
meets the criteria under Evid.R. 807(A)(3).

We begin by noting that this line of testimony was not met with objection by Owens' trial counsel, thus we
must evaluate this assigned error in terms of whether it amounts to plain error. Under Evid.R. 807(A)(3),
out-of-court statements of a child are not excluded as hearsay if there exists independent proof of the sexual act.

In evaluating whether “independent proof” of the sexual act did exist, we are aware that no physical
evidence of the sexual

Copyright (c) West Group 2002 No claim to original U.S. Govt. works



Page 11
2000 WL 217219, State v. Owens, (Ohio App. 2 Dist. 2000)

abuse existed, however we find that Lauren's behavior of masturbating compounded with her statements to
Kirn that Owens "touched my pee-pee and he touched my butt and he smelled it and then he ate it" would
qualify as independent proof. As such, we cannot say that the admission of Lauren's statements through Dr.
Ramey's testimony amounted to plain error.

Owens' eighth assignment of error is overruled.
**14 We will address Owens' ninth and tenth assignments of error together, as they are interrelated.
IX.

The trial court erred in not following the strict stipulations regarding the admissibility of polygraph results
per State v. Souel.

X
The court erred in failing to properly charge the jury in accordance with the Souel mandates.

Owens contends that he was denied a fair trial because the State failed to comply with the mandates in State
v. Souel (1978), 53 Ohio St.2d 123, 372 N.E.2d 1318, under which the polygraph test results would have been
inadmissible. Owens further argues that the trial court was deficient in its instructions to the jury regarding
such testimony. However, in his brief. Owens fails to list the Souel conditions, he fails to specify which
conditions he feels were not met, and he fails to direct us to those portions of the charge which were in error.
Having reviewed the record and the applicable law, we overrule these two assignments of error.

The Ohio Supreme Court set the following conditions as requisites for admissibility of polygraph evidence at
trial:

The results of a polygraphic examination are admissible in evidence in a criminal trial for purposes of
corroboration or impeachment, provided that the following conditions are observed:

(1) The prosecuting attorney, defendant and his counsel must sign a written stipulation providing for

defendant's submission to the test and for the

subsequent admission at trial of the graphs and the examiner's opinion thereon on behalf of either defendant
or the state.

(2) Notwithstanding the stipulation, the admissibility of the test results is subject to the discretion of the
trial judge, and if the trial judge is not convinced that the examiner is qualified or that the test was conducted
under proper conditions he may refuse to accept such evidence.

(3) If the graphs and examiner's opinion are offered in evidence the opposing party shall have the right to
cross-examine the examiner respecting:

() the examiner's qualifications and training;
(b) the conditions under which the test was administered;
(c) the limitations of and possibilities for error in the technique of polygraphic interrogation; and,

(d) at the discretion of the trial judge, any other matter deemed pertinent to the inquiry.



(4) If such evidence is admitted the trial judge should instruct the jury to the effect that the examiner's
testimony does not tend to prove or disprove any element of the crime with which a defendant is
charged, and that it is for the jurors to determine what weight and effect such testimony should be given.

Id. at the syllabus.

In this case, a written stipulation was willingly entered into by the parties, providing for Owens'
submission to the polygraph test and the subsequent admission of the graphs, Vecchio's report, and opinion
testimony. The State provided the trial court with extensive testimony regarding VVecchio's qualifications as a
polygraph examiner, and that the conditions were proper under which the test was administered to Owens.
Owens was given the opportunity to exercise his right to fully cross-examine Vecchio regarding his
qualifications and training, the administration of the test, the testing procedure, the reliability and limitations
of polygraphs in general, and Vecchio's report and conclusions. Hence, his ninth assignment of error is
meritless because the stipulations under Souel, supra, were met.
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We further find that in this instance, the trial court did comply with the requirements under Souel, supra, in
providing the jury with a limiting instruction. The trial court stated to the jury:

**15 You are the sole judges of the facts, the credibility of the witnesses and the weight of the evidence.

To weigh the evidence, you must consider the credibility of the witnesses. You will apply the tests of
truthfulness which you apply in your daily lives.

These tests include the appearance of each witness upon the stand; his or her manner of testifying; the
reasonableness of the testimony; the opportunity he or she had to see, hear and know the things concerning
which he or she testified; his or her accuracy of memory; frankness or lack of it; intelligence, interest
and bias, if any; together with all the facts and circumstances surrounding the testimony. Applying these tests,
you will assign to the testimony of each witness such weight as you deem proper.

You are not required to believe the testimony of any witness simply because he or she was under oath. You
may believe or disbelieve all or any part of the testimony of any witness. It is totally up to you to determine
what testimony is worthy of belief and what testimony is not worthy of belief.

(Tr. 495.) The trial court went on to address the instructions regarding the polygraph examination:

The results of a polygraph examination have been admitted into evidence. The results obtained from the
polygraph examination are not admitted to prove or disprove any element of any crime with which the
defendant is charged. Rather, the testimony is admitted to indicate at the time of the examination the defendant

was or was not telling the truth. You may consider the testimony for the purposes of testing the credibility of the
defendant.

(Tr. 496-497.)

It is clear from the record that the trial court did comply with all of the necessary requirements under Souel,
supra, in providing limiting instructions to the jury on the admissibility of polygraph testimony. We further

overrule Owens' briefly-mentioned argument that failure to object to the instructions constituted ineffective
assistance of counsel.

In light of this determination we do not find that the trial court abused its discretion in admitting the
testimony, Owens was not denied a fair trial based upon this testimony, and the trial court was not deficient

in its instructions to the jury regarding such testimony. As such, Owens' ninth and tenth assignments of error
are overruled.

XI.
Allowing Detective Marsh to interpret incorrectly a court document. { Sic.}

In this assignment of error. Owens argues that he was denied a fair trial because Oct. Marsh mentioned the
presence of a restraining order against Owens, and because Det. Marsh testified that Owens stated that the
allegations in the restraining order were " 'put into the wives' heads by Satan."

Owens first contends that the restraining order was simply a change of custody order, filed in June of 1996,
bowevef this order was not pan of the trial court's record; and thus is not part of the record before us.
Again, as we stated in Owens' second assignment of error, we are unable to consider matters outside the
record before us. hhmail, supra, at paragraph one of the syllabus. Additionally, this theory was not
mentioned at trial, and as such, we will not address this issue on appeal. Powers, supra.



Furthermore, Owens argues that the reference to Satan was more prejudicial than probative, and that its
mere mention "inflamed" the jury and thus was prosecutorial misconduct. Upon review of the record, we
find that the statements to which Det. Marsh testified were made by Owens after he was read his rights,
were relevant to the issues at trial and were not objected to by trial counsel. We further find that such
statements did not amount to plain error, thus the trial court did not err in permitting such statements to be
put into evidence.

**16 Owens' eleventh assignment of error is meritless.
XIl.
The trial court erred in allowing a witness to opine as to the truthfulness of the defendant.
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Owvens cites as error the questioning of Del. Marsh regarding his opinion of Owens' honesty. This was met
with objection by Owens, and sustained by the trial court. Owens now claims error in the mention, as it was
inflammatory and "outside the bounds of legitimate cross examination."

Because the trial court sustained Owens' objection before Del. Marsh answered the question, we find that
Owens suffered no prejudice from the question alone. Furthermore, the trial court instructed the jury to
disregard, for evidentiary purposes, statements the attorneys made and to refrain from speculating as to
what the answer to a question might have been had the court allowed a response.

Owens' twelfth assignment of error is overruled.
xm.
The trial court erred in failing to properly charge the jury on culpable mental state. { Sic.}

Owens claims error in the trial court's charge of the required specific intent in the various counts of gross
sexual imposition. In reviewing this claim, we must view the jury instructions as a whole, because "[a]
single instruction to a jury may not be judged in artificial isolation but must be viewed in the context of the
overall charge.” State v. Price (1979). 60 Ohio St.2d 136. 398 N.E.2d 772. 14 O.0.3d 379, paragraph
four of the syllabus. Thus, we must look to the surrounding instructions, where the trial court did explain
in great detail the definition of "purpose™ and “specific intent.” Inconnection with the charge of rape,
the trial court stated "A person acts purposely when it is his specific intention to cause a certain result.'
(Tr. 499) The trial court continued, "Purpose is a decision of the mind to do an act with a conscious
objective of engaging in specific conduct. To do anact purposely Is to do it intentionally and not
accidentally.”" 1d. Although these instructions were given in regards to the rape charge, the instructions closely
preceded the instructions for gross sexual imposition. In instructing the jury on gross sexual imposition, the
trial court informed the jury that the sexual contact element of gross sexual imposition includes sexual
touching "for {hcpurpose of sexually arousing or gratifying either person.” (Tr. 500) In reviewing the entire jury
charge, we note that the trial court instructed the jury in accordance with

the dictates of R.C. 2907.05(A)(4). Furthermore, Owens did not object to the jury instructions and even

noted that he was "satisfied" with the instructions. Therefore, we overrule Owens' thirteenth assignment of
error.

XIV.

**17 The trial court erred in ruling the children competent with only a cursory hearing as to competence.

Owens argues that the trial court conducted only a "cursory examination™ of the children, specifically, that
the trial court "failed to ascertain the child's {sic} awareness of the importance of their obligation to tell the
truth in a judicial proceeding.”

"The determination of competency is within the sole discretion of the trial court.” State v. Lee (1983), 9
Ohio App.3d 282, 283, 459 N.E.2d 910. The Ohio Supreme Court set the standard for competency
guidelines of child witnesses:

[T]he trial court must take into consideration (1) the child's ability to receive accurate impressions of fact
or to observe acts about which he or she will testify, (2) the child's ability to recollect those impressions
or observations, (3) the child's ability to communicate what was observed, (4) the child's understanding of
truth and falsity and (5) the child's appreciation of his or her responsibility to be truthful.



State v. Frazier (1991). 61 Ohio St.3d 247, 574 ,N.E.2d 483, syllabus. Additionally, in State v. House
(Dec. 17, 1993), Montgomery App. No. 13642, unreported, we found the competency determination to be
“cursory™ and stated the procedures to which a trial court must adhere in conducting competency hearings:

We agree with House's characterization of the trial court's competency examination as "“cursory.”
Specifically, there was missing any inquiry concerning the child's awareness of the importance of her
obligation to tell the truth in a judicial proceeding. See, for example, State v.Lee (1983), 9 Ohio App.3d
282, 283, 459 N.E.2d 910. Although the trial court elicited from each child, in a conclusory manner, that the
child understood the difference between the truth and a lie. and that the child was going to tell the truth in
the courtroom.
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there was no inquiry concerning the child's awareness of possible adverse consequences of lying in the
courtroom, whether of a spiritual or a temporal nature. In our view, this was a serious deficiency.

Furthermore, the trial court should have done more than simply elicit an affirmative response to the question
whether the child understood the difference between the truth and a lie. For example, the child could have

been asked to give examples of lies told by herself or by others, so as to make sure that she has an
awareness of the difference.

In this case, we find that the trial court did not conduct a "cursory" inquiry, but instead conducted a
thorough examination of the children and their ability to determine the difference between the truth and a lie.
The trial judge elicited examples from each child to demonstrate that they understood the difference
between the truth and a lie, that they understood the consequences of what happens if they tell a lie, and that
they were able to give examples of lies in contrast to truths. Both Mark, Jr. and Michael consistently
testified that if they did not tell the truth they would "get in trouble." Mark, Jr. and Michael exhibited an
understanding of truth and falsity and appeared to appreciate their responsibilities to be truthful.

Accordingly we find that the witnesses were competent to testify: thus the trial court did not abuse its
discretion in so finding. Owens' fourteenth assignment of error is overruled.

XV.

**18 The trial court erred in allowing the psychologist to give opinion testimony based on his impression of the
children's veracity.

Owens assigns error to two portions of Dr. Ramey's testimony. First, he argues error in Dr. Ramey's
reiteration of his conversation with Kirn during Lauren's first diagnostic session. In particular, he stated that
Kirn expressed concerns that Lauren had been engaging in “inappropriate sexual behavior, including
masturbating, making comments about wanting to smell her buttocks area, and was also very clingy and exhibiting
a number of emotional difficulties.” However, in the next question, the prosecutor asked if Dr. Ramey
evaluated those comments by Kirn as being "true,” to which he responded that he views such information to

be "the point of view of a particular parent. | take that for being nejther true or untrue, simply more
information to be considered when you evaluate a child.”

In this instance, trial counsel did not object to this line of questioning at trial, and because of Dr.

Ramey's "disclaimer” and because of Kirn's testimony to these concerns and Lauren's behavior, we cannot
find this testimony to be plain error.

The second portion of Dr. Ramey's testimony which Owens claims was erroneous was his testimony that
Lauren's behavior "raised a very high degree of suspicion that she had been sexually molested and that she
was showing to me what had been done to her." Again, as this testimony was not met with objection at the
trial level, we must now evaluate whether it amounted to plain error.

The Ohio Supreme Court has decided that "[a]n expert witness's testimony that the behavior of an
alleged child victim of sexual abuse U consistent with behavior observed in sexually abused children is
admissible under the Ohio Rules of Evidence." State v. Slower* (1998), 81 Ohio St.3d 260, 261, 690
N.E.2d 881. We thus do not find that Dr. Ramey's testimony amounted to plain error.

Owens' fifteenth assignment of error is overruled. XVI.

Appellant was deprived of his right to a fair trial by the cumulative affect of the errors occurring at trial, in
contravention of the Fifth. Sixth and Fourteenth amendments of the U.S. Constitution, Avrticle 1, Section 16



of the Ohio Constitution.

XVIII.

Appellant was deprived of a fair trial by the cumulative effect of the errors occurring during the trial.

In the sixteenth and eighteenth assignments of error, Owens argues that the “"cumulative effect” of all
errors made at trial resulted in plain error and deprived him of a fair trial. "Although a particular error
might not constitute prejudicial error in and of itself, a conviction may be reversed if the

Copyright (c) West Group 2002 No claim to original U.S. Govt. works
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cumulative effect of the errors deprives the defendant of a fair trial." State v. Fears (1999), 86 Ohio
St.3d 329. 348. 715 N.E.2d 136. However, this doctrine is not applicable in instances where there is
an absence of harmless and prejudicial error. State v. Garner (1995), 74 Ohio St.3d 49, 64, 656
N.E.2d 623; State v. Blankenship (1995), 102 Ohio App.3d 534, 557, 657 N.E.2d 559.

In the preceding fifteen assignments of error in this case, Owens has attempted to establish error in
many facets of this trial. However, we find that Owens received a fair trial, and any errors were

non-prejudicial, cumulatively as well as individually. Owens' sixteenth and eighteenth assignments of error
are overruled.

XVIL.

**19. Appellant's trial counsel was deficient and prejudiced Appellant in such a manner as to violate
appellants {sic} rights as are guaranteed by the
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Sixth, Eight 8 sicOE and Fourteenth Amendments of the United States {sic} Constitution.

In this final assignment of error Owens argues ineffective assistance of trial counsel based upon the plain
errors and defects affecting his substantial rights as noted in his previous assignments of error. However,
Owens fails to develop this argument as required by App.R. 16XA)(7), and pursuant to App.R. 12, this court
may disregard "(e)rrors not specifically pointed out in the record and separately argued by brief * * *"
Furthermore, as we have determined that no error had resulted from those things in which Owens had
assigned error, we find that Owens' seventeenth assignment of error is without merit.

Having overruled all of Owens' eighteen assignments of error, we affirm the judgment of the trial court.

BROGAN, J. and FAIN, J., concur.
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