EX PARTE DESIREE SHAW

' STATB OF TEXAS

COUNTY OF HARRIS -
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CAUSE NO. 19,058-A / C.C.A. No. 53448-02

IN THE DISTRICT COURT
ISQTH HIDICI.A.L DISTRICT
ANGEI,.INA COUNTY, TEXAS

. C.C.A. No. 53448-02

AFFIDAVIT OF MALCOLM P. LAVERGNE
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BEFOREME, the undersigned anthority, pmnuaﬂ}r éppéarcd MALC‘GLM P.LAVERGNE,
who was sworn b}r me and deposed as follows: , ' ;

1

My narhe is Malmlm P, LaVu-gnu I am uvcrthe:ag: nfexghteen years and I
have fever been mn'm:ted of & fc]my T am of smmd mind and campctmt to
meke ﬂns afﬁda‘nf. I have personat knnwledge of tha facts statedm ﬂ:us afﬁda'm, '

m:ocpt whm: nutnd upon mfmmaunn and behef and I swear that the fnllnmng

facts are true: - .. N -.--~'.-:..' >

an

From January 1995 ﬂlruugh August 199'}' | attmded’ﬂtcphen F. Austin State

Umvmrty {"Etcphen F. Austin") in Nacogdoches, Texas. _
) I.u August 1997, 1 graduatad from’ St:phen F. Aust:in Treceived a Bachelor of

Arnis degres, summa cum faude, with ma]ors in Pohtma] Science and Bnglish. I
was awardcd the Highest Ranking Senior Award for the August 1997 class.
From August 1997 through May 2000, 1 attcndad Comell Law School {"Curncll"}

in Ith:aca, New Yark. In May 2000, Igraduatad ﬁumComcll 1 mmvcd a




10.

1.

L
+a1

] ]
i
1 i

1
Doctorate of Law,

In July 1211-(59; I took and pasqu‘tlm New York Bar Bxam. 1 am licensed to
practice law in the Stale of New York. | ‘

me August EDG-D through July 2002, 1 wc—rkcd from the N:w York Court of
Appcals the h:ghest app:llatu state court m New York - -1in ﬂm :apamty nf a

i * + L]
D -

Jur:hcm] clm‘kshm

_ In]ulyzﬂﬂl I took andpass&dmeTcxas BarExam Imnhcensedtqpracun:law

..mtheStatcofTexu i T , , '_ . '.

From August 2002 thmugh pn:s:nt, 1 have been in pnvat.e praChne in Huustnn

Texas 1 practwe pnmm-i]x.m commercial and COrporate lmgamm, in addmon w

i - .
a b o

dppellate practme. .

1 havc vu'rua].ly no parsun&l or profmonal r:lathn.ahips W‘Iﬂ:l anycne in the legal .

or Judmnl cnmmumgy anngclma and N&cugdoc.hﬁ Cuunty or Bast Tﬂﬁus m ..
gmmﬂ. © ' . " :
Dl.mng earl)anll arlatcsmnernflﬂ?ﬁ Iwasﬂnntar:tedhy theheadnfﬂm

'Fnhucal Science Depm-tment at Stephen F. Ausun rugardmg a0 oppmtmty to

work for John Heath on a cnplta] murdgr-casc in Apgelma Cqunty. John Heath.
was a d;fpnsr. attumey whc;, had contacted the depiai:h‘mnt head geeking aasmtance
My .parﬁcipnﬁon would be part of a spmiﬂmm%e where I would receive mplkg;
credit. i i

I met with .Tnh:i Heath regarding the uppnmmltj,r to wurl; on, the capital murder :
case. Mr. Heath c:;cplained that I would work in the capacity .of an m:ademrc intern
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. doing legal research, in additial:m to pcrfnnﬁing any other tasks necmsary to defend-

the case. I accepléd John Heath’s offer, and | bcgan wuﬂ:mg on the ¢aplta1

murder Bﬂﬁ‘c _ 1
.l’olm Hr.ath cxpmsscd ﬂ-:at he was’ ‘m-y pleased with my work in the cap:ta] *

) murder case. Mr. Hesth invited rhe to attend hr.anngs n the caplta! murder case,

13,

]n sddition to worl-ung on t.hu capnal murder case; John Heath suhacqu:ntl:.r

invited me to attcnd hcmugs and ma]s ‘in other cases. | anc:pted thé uppnrtumt}r

4.
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to attcnd and assist ini other cases. -

l)nc of the casm' that Iwas mvnlvod in outside of ﬂm capml murder case was

| annthu' case in Angelma annty mmlmg an mdn:tlmnt for mmdu' Damree

Sharw. Iohn Heath’s c.l:cnt, was the defendant _
meﬂlct!mcﬂl:glmd_jury mdlctcchsmShuwﬂnmlgﬁth:malmDmha
1996, 1 was :xtcnswcl)r involved in th::-case Mr Hmth authonacd me to make -
copies ﬁ:rr my personal working ﬁ]c, 'and also asm,gnud me 1o develop a strategy of ’
f:hc case bas':’-.d on the ﬁ'-nm and mdml:c] attended the trial and assisted John |

LS

Since 199'? I havc had wrtually no cnntact with Julm Heath and Degiree Shaw. I . -
havc been I:ontactbd mtmmttenﬂ}r during this time by 1“&1111119'r mcmbm or
suppartcrs of Ms. Shaw regarding ﬂ1= status of her case. - -
Within the past few munths Thave received correspondence from Desiree Shaw,
Danny Bums (Ms. Shaw § prcsmt atmme}-) and friends and suppon:rs of Ms.

Shaw rcgardmg a pmdmg habeas petition,
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Danﬂy Burns forwarded me a substantial portion of the racord for the habeas

pl:titiﬁn; which includes nymerous affidavits. I have reviewed the petition and the

acccmpa-nying recard. I have also Iocated and reviewed documents that 1 had in

1956 relating tﬂ this matter.

lhave also rmcwcad the affi davit of Jnhn R. H»:ath %r., sworn 10 0D March 31,

2003. John R. Heath, St.is ﬂwsamc Johi Hcath that has prmuusly bem

II-

referenced in this affidavit. &N -

_The p:rscmal knﬁwlcdgr: avmlab]e to me is fumsr.d mward that part of the habe.ns
pl.':tl.uml requestng ﬂaat awrit be granmd on 1]1: gmunds that Dcsm Shaw clauma

'{he State withheld mdmu favorable to her and that Ms. Shaw mmvad

mcffactlve assistance of counsel i in ﬂ:us parucula;r case. - f- |

1 agree wﬂ.h John Hear.h’s affidavit to the extent that he bc]}was many nf the
afﬁdams contained i in th:: rcr.ord are :rre]evanl w an}r analjrms whether a wnt
should be g;ranted and 8 new trial urdemd. Many of the a!’ﬁdawts are cha;m

afﬁdmts from people’ av:mng ﬂmt they have lmcnwn Desirne Shaw fm‘ ) numher

~uf years, hcr character, and thnt shc wu!d nut hdve committed the crime whmh shu

was cnnwctei e ' : . L
Expcn-ce from even a la:,r *vncwpmnt mdmates that there are situations whm a

perscm wh-:) has a lmgthy, pmven criminal recnrd of violence, ig. acmsed ofa 3

" viclent crime in whmh circumstantial md»:ncc might hint at gnilt, but the: faets

later conclusively ;_:-rnve that the person did n-:nt cnm:mt the crime. Also,

situations exist where a person with no criminal record, a reputation Tor being -
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kind and generous within Ithe éommunity, is accused'nf an atrocious crime that no -
ané believes the pemon would commit, but 1]:: ptrson ctthr.r admtts to the cmm
or is conclpsml}r pru#m tobe the one whu committed it .
1 alsa ag-rcr. w1tl1 John Heath in contrast fo a:gm-nents and affidavits cnnm:md
L1.1.!1’t.!-m1 the rword 1 r:v!ewcd, that mvcst;gauvc work was done in thiscase pnor to
tnnl by Mr. Hcath, myself and Gcra]d Picchocki {a forensic cxpcrtfinmugamt]
Any statements mad: that :nmugauvawuﬂ: was not done i m t]ns chse is
mnncumt& o ' ’ - s
1 must takc issue w:th many. anl::-hn Hepth's stai;:ﬁaﬁm made in bis affidavit
| agm:nst his l‘onner chmt Demree Shaw, and conﬁnn other allegations or
-stammmts‘madc by aﬁ‘idams or argmnents in thtﬁcmﬂl reviewed fnrth-t habeas
Johiy Hcaih sta.tqs ﬂmt Desirze Shaw g a]lr.gahcrns “a]]egmg that I rendm:d
mcffncuve assmtanne as trial and app:llnte ::mmsel are ofien rcpetlhnus and ‘
sum:what nmvuluwd." Mr. Hc.aﬂ: may have mrerlnnked thet: fact that Ms. Shaw,
whn has no fmnml legal training, mdmat:d m the record that she is doing much of
the work rclatad to the hnb::as pntmun on her own. In my experience as a judicial .
clc:rk in Ncw York, pro se petitioners will often suhrmt briefs that do not cnn-q)orl
with the quality of professional legal standards Part of my jnh was to search
through pro se petitiencr‘s briefs in detail {0 determine what the heart of their

arguments rua!iy were. Many pro se patmcmm while not possessing exceptional

I:ga] skills, often make sound legal argumcnts
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]nhn Hi:ath states that "] was not 'ill' befure, during, or aft:r [Des:ree Shaw 8)

tna] " Mr Heath, in fact, was ill at oiie point shortly befurc the tna] .Idonot -

: rememher what mndmnn Mr. He,ath had, but he was unable ta leave his home,

Mr. Heath ca]led me and asked that I pick up a doctor's note. The doctor’s note
was ncc:ssanr to prtscm to the state district Judg: in Nacogdﬂchea C«:m.un.‘;‘r atthe
time in order to relieve M. Heafm from appcmng at a scheduled bcarmg in .-
anoﬂ:e.r case. 1 picked upthc doctor's note from Mr. Heath 8 ductor and dehvmd

_ _:ttoMr Heath’s home: MynhservaﬂonwasthatMr Hcaihwnsmpmrhmlthat -

thatmne ) : Ty

‘Mr. Heath also stams ﬂuu Desiree Shaw qmte focuhshly mntmﬂud wmuct *mth

officers and the Texas Rangm*, f:ach time gwmg a statcmmt that cnntamed mmur
inconsistencies. thn viewed cumulauvely the stnicmmts -cnruplnd w:th the:
mnduct of Degiree Shaw aﬂcqual:ly support thu maﬁunabh strategy qf trying °
ﬂns c:ase without plamng the defendant on thc Etand for ﬁnss-cxammnhon

I'would agme with' Juhn Heath from a pmfﬁsmna] wcwpumt that any pm:m

'-mvolmlmﬂus type of situgtion, regandless ufﬁ«huhcrqrnmmepmmhas boen

decmﬁd a suspect, should consult s law:r prior to malnng an}r statement m
governrnental agency, or an}runc else. I fail to comprchmd, how:vu', howa -

]aw}re;r re.fnmng o hls furm&r client Desiree Shaw’s actions as qmte fnuhshly"

~ an affidavit is relevant to any cause regarding this habeas pct:tlm,

A lawyer owes 'cc:jtain'duﬁlm to his or her cliént reptesentation, and those duties

do not stop afler termination of the representation, Ms. Shaw has repeatedly aml

6
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~ consistently maintained her innocence before, during, and afier trial. Therefore,

- nothing from Ms, Shaw’s la}rpcrson s pnrspecnvc wnuid be foolish when she

vu[uman]y agrecd to ma:l with pnlmr. to .explmn the circumstances surmundmg

her husband 5 de.ath whcn she has ‘conisistently pmfmscd innocence. e

and never arose dlin'ng the h'iall.- In fact,.ihc only way Ms. Shaw was not cxpnm:ﬂ
to testify was if the dcfmse would havc mmred for and ubtamed a directed verdict
after the _clns; of the State’s case. Jnhn Hcath and I pn:pmd Ms Shaw fur trial

tmﬁtﬁnny, :nr:ludmg anhc:patnd qucshuns shem:ght n:u-cwc onmas-mmmmannn ;

which would havc :asﬂy r.lanﬁ:d thc m:hpr inconsistencies" Mr. Heath refers to

'm htsaiﬁdlmt. 1

Mr. Heaﬂi upmsséd to me, and 1 ugrcr.d, that Ms. ‘Shaw would have made a  very
effective and cnmpcllmg witness. Aﬁml mncm-,d formal legal training, Iwﬂ]
note that M: Heath also uvm']mk.s m his afﬁdaﬁt thc fact that a criminal |
dcﬁ:ndant's nght to testify belongs c:xulusw:]}- to the defendant; which Mr. Heath

dui not mfnnn Ms. Shaw before he um‘laima]j}r tecided not to present a<case, The

* . decision whcf.hn* to tcstlf}r shmﬂd bave been made solely by Ms, Shaw, and she

was willing and expected to testﬂjr.

After the close of the State’s case, ,Iuliu Heath either .fo;gut or nverinokgd asking
the Court for a directed verdict and obtaining a ruling before unilaterally resting
without presenting a ca-sc. This omission should be reflected in the transcript.
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John Heath-a]su states that "(e] tactical decision was madc by me not to put on an

expen The science was agamst us and my Jjudgment was to stop hcfom we
opened dnnrs that could have hmught great harm io the dcfendant_‘s casc.” This is
inacm:ratc. | o

John Heath r:pc&tcdljr :xpressc.d the view bcforc, during, and after trial to Desmne

Shaw that he had never seen a case like this where the evidence was utlcr]}r

Lsc:cncc was against Desiree Shaw, in contrast 10 ﬂrc gcnum]]y awcpted wmpmnt |

of thc defense team at that time, thcn he cmmn]_v dn:l nof express this wcwpmnt to
har before he unﬂatcra.lly dcmde.d not to prm-t a defensc ‘ qte
Jc-hn Heaih did not fully comprch:nd the cnmplcx forc.ns:c issues mvnlved in tlus

casc. The transcyipt w:ll mﬂr.ct whcn Mr. Heath nntad to L:eutcnant Charlm

Hmnsonthestandthattbmwasnman mdmwﬂhrdﬁcascmvalwngabarmom‘ |

shmrtmg or smncthmg to that effem. The u'ansmpt will alsct reflect tesumnny
from Diboll Pn]:cc Dc:parnncnt hautenant Charhu Hams that he sr:mght the hl‘.:lp

“of Tcxas Ranger Don Moms - BN :xt—:ercl}F omhpewnt and shmwd Taw

mfmtment official — because ‘of the extreme cnmplcnty nf the case,. m—_
Only aﬂm- Texas Ranger Dnn Morris got mvo]vcdm the case several days aﬂer

the mc:dent did an nngmal nuﬂ1mhc docurnent shout the bathtub bcmg Adry

' Eppear in pnnt All other :Iucurncnts cannot pmper]y be auﬂ'lmtlcatr.d a5 hemg |

made oz the date of the incident. Mr. Heath nutm:l this fact wheat cross-examining -

Lieutenant Harris and the trial ranscript will reflect that no one obtained evidence -
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op the date of the incident that the bathtub was dry.

John Heath initially asked me interview Gerald Picchocki, who would cventaally
be the _e:lt:f_c;;sg‘s :xpét‘l}’inﬂfcstigator,_ Ilmql_Mr. Piechocki and gave him copies of
Desiree Shaw’s ﬁlt;,. After hﬁ reviewed the file, he expressed serious problems
with the écimlilﬁc reports, spoliation of cvidence at the sﬂalnc,. and the State's
theory of the case. Mr. Piecﬁucki also noted that a psychological awtopsy had not
besn done to datm-mmt Royce Shaw 5 mcnlal health prior to his death. Mr.
Pacchuckl then d:s::ussed the matier W]th Mr.- Hcath, and Mr. Haath subsequentiy

remmed Mr Pu-:chnck:
Gerald PIGChﬂCk] hes & Bamhc]nr of Ecrmu in Law Enfmt from Southwest

Tex,as Staic'Umm'su}' and & Master of Fnrensu: Science from Georpe
W-hmgtuu Ummn}r m Washmgtnn, D.C. H: also completed Rellowship
Training at the Arrn::d Forces Insututc nf thhnolngy in Forensic Medicine, Mr.
Pmchoc}u joined the Umt_cd States Ag: Fnrlcc, whm he servad as a Special Agent
for the Alr Force Office of Special Investigations as a foremsic specialist, Mr.
Picchorki was also cmployed by the Cogk Courity Medicel Exarminer’s Office in
Iltinois, where he conducted bundreds of death investigations.

Before and guring trial, Gerald PlE-Cthkl explained to John Heath the weaknesses
of the State’s theory in detail, backed b}r his anal_}'sis of the facts and intemretation
of the scientific data, and that the death was consistent with suicide. Mr.
Piechacki also noted that the State had not provided fingerprint-cvidence tha

could have proved outcome determinative in this case.
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Whr;n ﬂonﬁ'nntcd with the issue that the decedcnt Royae Sﬁaw was happy
munedlately prccedmg the lnc:dcnt, Mr. Piechocki exp]mnﬁd the concept- wh:ch
has a specific term or phrase that I cannot recall and cannot ﬁnd in the notes I .
haw: available- that many smc:de victims are oﬁm very happy oF Beemmgly at
peace immediately prct:edmg the surmdu] went bccause ﬂ:u:y have bcm-suffﬂmg
internally, but'they- hav: fi naIly made a detision antl are at peace. The ﬁ'ansc.npt
will reflect that Mr. Heath mcnuuned this term during lnscmss-cxammahun uf .
the Statc s cxpert of Michael Pro-dan and M. Prodan acknowledged thc term.
Dmmg my ‘assistance of John H:atb in this mattcr I nutmcd that I repeatcdly hnd
tn explam knypam oftthtatc 5 theory basndon the fmmmcmdm nndwh}-
they were severely ﬂawtd and r:ould nut hold up. Mr Hesih readtly coneadad that

smcncewasnmh:ssu-mgpomt. : " - '

Pm-tufthc Stat:sthcmy of the cas:,wh:chwnsmtmducedatmalandlmnwntn S BN |

the defense before trial based en Tr.xas Rangm- Don Mmm memnahm; of Ms.
Shaw, was thai the results from thc glmshut n:mduc test came back n:gahve as tn
I'bnﬂz Rnycc Shew and Dr.sn'ec Sl:i!nwn.u Ms. Shaw voluntan'ly submitted to 2
glmshot residue tr.st at the tlmc of the mmdcnt. - . - 2 _ r
Based on l‘mmng thc gunshnt n:ﬂdue results w:th ‘Gerald Piechocki, the OII]}?
thmg the State p!anncd to rely onwas the qua];tahv: value of the wmﬂ neganve "

Ncgauw, in a forensic scientific context, g:nerally means nothing. Quant:tauve

values arc what was important.
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