
IN THE UNITED STATES DISTNCT COURT

FOR TIIE EASTERN DTSTRI�T OF TEXAS

LUFKIN DIVISION

DESIREE A, SHAW

DIRECTOR, TDCICID

CrV[ ACTION NO 9:07cv146

o.'"ffig
SniEiiiiair-F-itbsriod6M 

rE9!9!s

The Pedrionq D.si@ snav, s inma& of ti' T'xd DeparheDt ol Crinin'l JEric'

coFecrioEl ltstitutjoro Division proc€edins P'o rc' fled rht lppli4tion fot th€ wit of hrbd

colpus unda 28 U.S c $22s4chdu"singlhevaliditvofhqonvicrion 
Tn'petirionwsr'l*d

torheu esisr!.d Unild SotG M.Sistrat Judg' puBwt to 28 U S C l636(bxl ) tnd (3) ed $e

ADerldd Ordd Ior lhe AdoFi@ oI l,c'l Rd's fot $e Assigno'nt of D!d* to Utit'd Slar6

Tnis is th. se@d lederal n!b"s corpus p'tition whioh shrw ns 6l'd cmpl'iine or lh's

sahe cowiction Hd fi6t p.tition s stvlcd shM v DiEcloi TDCJ-ID Civil Atrim No

9:05d32, dd w6 disnissed on .tduarv 4, 2006, baaue lhe dabt oI linill1iols nad dpn€d

snow nled . notice ofappeal md fl anende't rclice ofappeal' sd the Fif$ Cirsii doclct'd th€n

s@dLly (ssiSning c.sc no.'r 06'40170 and Og03O0) The eDletl in cs' no 0640300 w4

disiisscd on Ap l9,2006' fd failw ro pav ihe doekeling te' onOctobd 3 2006 Shaw 6l€d

i motioD in tne Fifih Circlit in hd othq case lo @npel lne Sr'b t6 sho{ ctlse for nol pioducDe

discovcly sh. bd soughl On Ndmber 14,2006, lhe Fifth cimit dt@d on o'der denvrs $'

nolion to conpel, aDd tlso deti4 Shcw's Equ€sr fo! a 'enificat€ of aPpealabilitv

on Jtrlv 17,2OO?, rne pr*e hstd pclilion w4 dishi$ed b€caue Shaw fdiLd to show

rhar she bad Eceiv.d 9@ission Aon llle Finh Cidn Cotrn ofAppcals to 6le a 5uc€6$vep€n'o4



as requird by 28 U.s.c. 02244(1)). on Auslst 20,2007, Shaw filed. molion fot o ncains Sn€

tnen 6led a nolion to conpel dtscovery on AuSust 22. Ti6e notions wer€ denied on AuAusl30,

On Seprentq 7, 200?, Shaw 6led a notion for d decldarotyjldgEdt, follo,'trg this with

objecrions b lne R.pon ofdc MasisFate Judse Econmdding dismissal of her ce, s weu as a

norion 6 $ay or t6 hold h.! cose in obe'ince. In the inler6rs ofjustice, thes notioDs will bc

cdnsidei€d tocerhr as a holid lo alle! or omend the judsndt nnder Rule 6O(b), Fed R Civ. ?.

h her motion for a d€clorstory iudsnal, Shaw esseniially arcues ihai her 6Bt habe6

peirion snould not nrw b.h disbisscd beaue she nas eviddcc tnal sne is sctually iNomt. She

also coftplairs $41 thc tial coun fail.d !o cany oul o nandaE$ ordd handed dom by the Texs

C@n of crimirdl App..ls.

In hs objetioN lo lhe Mssisbstc Judse! Repon, shav 6lG that tbe Cord. hold ho .as.

i, abc,€nce so that sn q Etum to s$tc coM 6n Dndn.lstcd olaimr' she sall that 3he hd

didenoe halins it noE likely thd.ot thar no rcimnabl. jurcr world have convicr.d ha, .nd sata

thar $e d.lay in exhausri4 her claim w* du. ro no faul ofher o,., but dns thc dihiory actioB

Neiths of sniw s nolions addcses lie cenrdl issue iD lhe pB@t cae, vhich is dre facl

rhat shc is seeking to p6mt o succesive petition in de di*icl @un ,irhour obbining p.mission

to do so ton rhe Fin$ ciuil c@n ofAppeah, as rcquiEd by 28 U s c. $22'l4O) Th€ pEsenr

perlrion comot be usen b rfitieote tte nsues in her 6nl fedml babeas pefiion, ehich wd

dissiscd iD rie dklricl court ond a cqlificale ofappealabilily deDied by the aPpeutc coh L the

cvchr $at Shav saurcs pemission fron th. Fifth cncuit Coun of Appeals !o file a s*sdle

petitioD, tne iss!* lnd claiDs which she p6enls Nill be .ddessd .t ihtl tine. unlil 6he sec@

srch p.mission, rhe dislricl coufi lack julisdiction to consider any claids 6ised in a su*ssive

peinion. g!q!qyJl99@!l 124 L3d 833, 838 (5ln Cn. 2003)



. it is accordingly iecoDhendcd lhar ih. Pelniona'r notion fo! a d4ldbryjudgndt

(dock t no. 16) 5rd morion for slay and ab.tde (dock€t no. 17) bc DENIED. It is hrthd

reoonn€rded tbol lhc Cldk be iNFuct n b occcpt ro turlhs moti@s in rhe 'Esdl case, saw md

except Ior a norice oflppeal oltne pftsdl order lrd a Equcst for lqverova..4inlomo paupqis

on app@l shotrld . notic. of app.al b. ntd.

A pdnyk foilE 10 fi1. oij4tions to tnc findi4s, concluioB, snd @onmqdorions

conuined in rhis R@on wnhir td d.ys aner sryic. wilb a copy lh@fshall bu that pany nom

r'e,@ diew by tn dishi.tjudS! of tho* nndinSe, cmclusions, ed dondendalions ed,

exccpt !po! groud! ofphin mr, &on .pp.llal. fli.w olthe uobjet€d-to facnral nndin8s od

leCal conclaions acc.pt d ond odopled by lhe disEid @un. D9Cd4!_-!-UdtsC_Sqjs$

RECOMMENDAT]ON

Aubmohrl. association.79 F.ld 1415. l!10 (slh Cn, 1996) (e, rdr",/.

So oP.DEP.ED ond SICNED lhis l3 day of September, 2007.

ITH K. CUN:IRIE
ITED STATES MAGISTRATE 'UDGE
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