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Novembcr 29, 2005

Desiree Ann Shaw
TDCJ No. ?69352
Gatesville Unil
l+01 State Schoo! Road
Gatesville, Tcxas 76599

Re: Shau, v. Dretke, No.9t05c\32

Dear Mr. Shaw:

l-.nclosed is a copy of Respondent's Response lo Court Order
\a,as electrooically ,iled with the Coult-

Poslconviction Litigation Division
(512) 936-l4oo

TLS/br
l-:licl:-

ill the above-referenced cause which
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IN T}IE LNITED STATES DISTRICT COURT
FOR T}IE EASTERN DISTRICT OF TEXAS

LUFKIN DIVISION

DESIREE ANN SI{AW,
Petitioner-

DOUG DRETKE, Director,
Texas Department of Criminal Justice,
Correctional Iostitutions Division,

Respotrdent,

RESPONDENT'S RESPONSE TO COURT ORDER

On October 26, 2005, this Court has entered an order requesting a rcsponse lo petilioDer

Desiree ADn shaw's ("Sbaw') assertion that she is entitled to e4uitable tolling of the limirarions

period under 28 u.s c. $ 2244(d) becaus€ she was unable to obraitr rccords and orher evidence she

needed for filing her state application for wrir ofhabeas corpus. Shaw's request rbrequitable tolling

should be denied.

The Fifth Circuir has explained,

"The doctrine of equitable rolling preserves a plainrifs claims wben sitricr
application ofrhe statutc oflimilalions would b€ inequifable.,' Da vis v. Johnson, I Sg
F-ld 806, 810 (5th Cir.l998). Equitable lolling wilt be granted in .tare and
exceptional circumstances," rd at 8 I I , and will not be gafled iffie applicarlr failed
to diligenrly pursue his ights, United States v pa erson, 2ll F.ld t27. 930 (5rb
Cir.2000). "Equirable tolling appl;es pdncipally when the plaintiffis actively mi;led
by the deiendant about the cause ofaction or is prcveBted iR F,orre exfaordilary wa],
fiomasserringhis.ights;'Colemanv.Johnson,lB4F.3d39g,4L2(5thCir.f999).
"Ulgrorarce ofthe law, even for an incarcerated ptro se petrlioner, genemlly does nol
excuse prompt filing." Fisher t Johnson,174 F.3d 710,714 (5th Cir.l999).

Larry v. Dretke,361F-3d 890, 896-97 (5rh Cir. 2004),

Here' as explained in the Direclor's answer, the iDstant petition was fired more rhan five years

after the one-year limilations period expired and more than eighreen monlhs after shaw's first

applicarion for state wril ofhabeas corpus was denied in July 2003- lf shaw truly needed records

ro file an application for state writ ofhabeas corpus, she obviously had lhose records by lhe ti'e she
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Civil Action No. 9:05cv32
U.S. Magistrate Judge Judith K. Gu0nie



actually filed her filst application for stale writ of habeas corpus and can offer no equilable reason

why shc did not immediarcly file her fedeml babeas petition after her frst state writ was denied.

Further, there is nothing exrraordinary aboul the claims Shaw has raised in lhe instant

petition. Rather, the claims presented are garden-variety ineffective assistance ofcou$el claims

Moreover, various federal courts in this State have found that a claim ofa denial ofaccess

to the state court record rs nol grounds for statutory or equitable tolling. See e.g 'Htghes r.

Cockretl,2OO3lV[/L215l0812, *5 (N D Tex- Mar 31,2003) (unpublished); Medlord v. Cockrell,

2001 wL l65s 150, * I (lI.D. Tex Dec 21,2001) (unpublished); Zar ls v- Johnson.200lWL238O99'

'2 (^{.D. Tex. Mar 5,2001) (unpublished). In addition, it has been the law in this Circuil for decades

'.lhal a fedenl prisoner is nol entitled to obtain copies ofcourt records at the Govemment's expcnse

010 search for possible defects merely because he is indigent." Campbell v' United S'a'es' 538F '2d

692. 693 (5th Cir. | 976). The same rule has been applied to state prisoners filing for federal habeas

corptrs relief Bonner v. Henderson,517 F-2d 135, 136 (5th Cn. 1975)-

Finally, this Court's prior findings lhat no consritutional impcdiment prevented Shaw fiom

timely seeking habeas relief and that shaw ha-s not sho\an thal she could nol have discovefed lhe

fadual predicarc ofher claim unlil a later time, ree Order, Qcl. 26, 2005, at P 4' compel rejection ol

Shaw's assenion ofentitlement to equitable tolling bas€d on the alleged unavailability ofevidencc.

For lhe above reasons, as well as ihosc urgcd in the Director's previously filed answer' the

I)irector respectfully requesrs that the fedeml Petition be disnissed as rime'barred'

Respectfu lly submitted,

GREG ABBOTT
Altorney Geneml of Texas

BARRY R. MCBEE
First Assislant Altomey General

DON CLEMMER
Depury Attomey General
for Criminal Justice
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GENA BT'NN
Assislant Attomey General
Chiel PostconvictioD l,irigation Division

/s/ TOMMY L. SKAGGS*
*Attomey in Chargc Assistant Attomey GeneBl

Srare Bar No. 18452650

P. O. Box 12548, Capitol ShtroD
Austrq Texas 7871I
(5r2) 93Gr400
Facsinile M. (512) 936-1280

AI-I'ORNEYS FOR RESPONDEN]

CERTIFICATE OF SERVICE

A true and correcl copy of the above and forcgoing has been served by placing ir in the

Unired States mail, posrage prepaid, on this tbe 29th day ofNovember, 2005, addressed to:

Desiree Ann Shaw
IDCJ No. 769352
Gatesville Unit
l40l State School Road
Gatesville, Texas 76599

/st TOMMY L- SKAGGS
Assistant Atlomey GeDeral



IN THE UNITED STATES DISTRICT COIJRT

FOR THE EASTERN DISTRICT OF TEXAS

LUFKIN DWISION

DESIREE ANN SHAW

DIRECTOR, TDCJ-CID

CIVIL ACTJON NO. 9:05Cv32

ORDER

Came on for consideration Rcspondent's motion for exrension of timc to file and answer

(docket #15). Aftcr due considention, Respond€nt's Dotion is hercby GRANTED- Respondent

shall havc until June 10, 2005, to file an answcr.

So ORDERED and SIGNED this I I day of Mav' 2OO5.
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STATES MAGISTRATE JUDGE



IN TIIE UNII}.-D SI-ATES DISTRICT COURl'
FOR THE EASTERN DISTIUCT OF IIXT\S

I-UFKIN DIVISION

DESIttEE ANN SHAW,
Petitioner,

DOUG DRETKE, Director,
Tcxas Department of Criminal Justice-
Correctional Institutions Division,

RespondenL

Civil Action No- 9:05c\'32
U.S. tvlagistrate Judge Judith K. Guthrie
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RESPONDENT'S ANS\+'ER WITH BRIEI- IN SUPPORT

I'etitioncr Desircc Ann Sha\,r'("Sharv") *as convicted and sentenced to thirq'{\Io }'cars

imprisonment by a Texas slate coun lor murder, Shc no\,! secks habeas corpus rclicf in this Coun

pursuant !o 28 U.S.C. $ 2254, rvhich provides the Coun with jurisdiction over this action The

pcrition should be disrnissed as time barrcd. Respondcnt Doug Dretkc ("the Director") also denies

all ofsha\ ,'s asserrions of t-act cxcepl thosc supponed by the record or specifically admittcd hercin-

STATEMENT OF TIIE CASE

'Ihc f)irector has larvful custody of Sharv pursuant to a judgmenl and senlence of lhe 159!h

I)isrrict Coun ol'Angelina County, Texas. in causc number 19,058. 
'l ranscript (Clerk's Rccord)

("1r") at 128-29. Shalv !L?s charged in this cause with murder, to which she entered a plea ofnot

guilq toajury. Ir2.4. OnDecember5, 1996. the j ury found Shaw gui[]._ of murder and- thcreaficr,

assesscd p'rn;shmei! at thiitj.trrc I'cars iinpiisoi'mt;lrt. Tr i, i0i, l2i.

Sha$rs conviction tras allirmed b; rhcNinth Court ofAppeals of-l exas on March I l. 1998

9rax, r. ,Srale, No. 09-97-021-CR, slip op. (Tcx.App- Ileaumont 1998). The Texas Court of

Criminal .Appcals refused Sha*rs petition for discretionan' rcvierv on June 24, 1998. Shaw v Slale.

I'.D.R. No- 0603-98. Sharv has filcd three applications for state writ ofhabcas corpus challenging

this convicrion. The first application \r'as filed, pro se, on August i0.2001- and denied by the Coun

ofCrinrinafAppcals on July'. 2,2001. Ex parte Shaw, Application No. 53,448-02 al cover, Clerk's



Recod lda ledOc tobe r22 .2002a tS .andC le rk ' sRecord l l l da tcdApr i l 2 l , 2003a t5 . 'Shau ;s

sccond application lor slatc \*'rit ofhabeas corpus rvas filed on November 17,2003, and dismissed

by thc Coun ofCriminal Appeals as a statutory abuse of the writ ot Jan|J,aty 2l,2004. Ex parle

.Slral". -Application No. 5i.448-03 al cover, l-2. Shau/s third applicalion lbr state \rrit ofhabeas

comus rvas filcd on Augusl 5. 2004. and dismissed by thc Court ofcriminal Appeals as a statutory

abusc ofthe *\^Tit on No\cmbcr 24,200.1, Ex parte Shau', Application No. 53,448-04 at cover, 4.

-l-he 
instant procccding follou'cd on January 21, 2005-

Rccords of Sharv's trial, appcal, and state habeas corpus procccdings rvill be forrvarded to

rhe court under scparate covcr.

PETITIONER'S ALLEGAI'IONS

l-he Director undcrstands Sharv to allege lhat trial counscl $as inell-ective for (l) failing to

present a defensc. (2) thiling to mole fora verdict ofacquittal, (l) failing to adcqualely investigale,

(4) lailing to adequalely advisc Shax'on her right ro rcstify, and (5) failing to exploil enors made by

the police in thcir in\€stigation.

EXI IAUS'I'ION/PROCEDURAI, DEI.AULT

Shaw prcscnted claims (l) and (i) in her pro se firsr application for statc writ of habeas

corptus. F,\ parte Sha}i., Applicarion No- 53-4'18-02, Clerk's Record III dated APril 21, 2003, at 12,

52, and Clerk's Record I datcd October 22- 2002 at l5- 55. Shawalso prcscnted claims (l) and (l)

in her fir$ application for statc *rit ofhabeas corpus filed bv counsel. frparre.Srdl'; Application

No- 51.,1,18-02 a( l7-12 (Clerk's Record II dated October22- 2002)- Shaw presentcd claims (l) and

(J) aSain in hcr second application for state \,!ait ofhabeas corpus - Lx parte Shav, Application No.

53,4-18-03 al 7, Finalll, Sharv prcsented claims (l) and (1) again in her third application for statc

$writ ofhabeas corpus. Ex parte Sfulr,', Application No. 53-448-04 al 9. The remainder ofrhe claims

rvcrc not prcscnted to ihc state courts. Pcnding consideration ofthe beloP time bar defense, the

' Throu8hcounscl, Sharvfilcd an anEndcd application for state *ril ofhabss corpus on Jaruary 2,2002. See

& tte Sh@- Applic^tian No. 51,448-02 at 8 (Clerk's Record lt dated Octobet 22,2OO2)



habcas corpus \\.ere all Iiled \a'ell after the limitalions period cxpired, they did not tollthe limitalions

pcriod.

'l-he 
rccord does not reflect that any unconstitutiooal "State action" impeded ShaB'from filing

Ibr l'cderal habeas corpus relief prior to the end of thc limitatiors period. Nordo the claims

prcscnted concem a conslilutional right recognizcd by the Supreme Court *ithin the last yeau and

madc retroactivc to cases on collaleral revietr. Further. the record does not reflcct that Shaw \!as

unable to have exercised reasonable diligence and discovcred the factual prcdicate ofher claims

until a date subsequeot to the limiralions period. Indeed, shc can make no such shorving as her

claims concem evcnts that transpired, or failed 1o transpire, at hcr tdal.

Finally, Sharv has not allcgcd sufficient facls that could support a finding that equitablc

lolling applies. Thc fifih Circuit recently explained,

"Thc doctrine of equitable lolling prcscrvcs a plaintill's claims Phen strict
application ofthe statute oflimitalions \ ouldbe incquitable." Da!'is v-Johnson, |58
F'.ld 806, 810 (5lh Cir.l998)- Equitable tolling will be granted in "rare and
exceprional circumstances," i.l at 8l I, and \trill not be granted ifthe applicant failed
10 diligentf! pursuc his rights, United Slates v. Palterson,2l I F.3d 927, 910 (5th

Cir-2000). "F-quitable tolling applics principally when the plaintiffis actively misled
by thc dcfendant about the cause ofaction or is prevcnted in some extraordinary r}ay
from assening his rights;' Coleman v. Johruoz, 184 F.ld 198,402 (5th Cir.l999).
"U]gnorance ofthc law, even for an incarcerated pro sz pctitioner, genemlly docs not

cxcuse prompl fi ling." Fisher v. Johnson, I 74 F-ld 710, 714 (5rh Cir. 1999)-

Larry,361 F.3d at 1196-97, Here, all Shav had todo to receive revicrv of her claims rvas to simply

rimely, and p.operl]. submit her application for statc \ rit of habeas corpus and the instaDt petition.

Indeed. by $ziting almost three ycars after hcr conviclion becamc final to file her first application

lbr stale lvrit ofhabeas corpus, it cannot be said that Sha\,r'*as diligent in pursuing reliel'.

For all thc abovc and foregoing reasons, this pe{ition is barred by limitatlons.

Respcctfully submitted,

GREG AI]BOTT
Atlorney General of Texas



i)ireclor rescncs thc right to argue the exhaustion dcfense as well as the related procedural defaull

defcnse lo an! exhausted or unexhausted claims.

AN-SWER

Sharv filed the instanl petition on January 21, 2005- Accordingly'. Shaw's petition is subjcct

to rcvierv under the Antiterrorism and l]ffcctivc D€ath Penalty Actof 1996 (AEDPA). Lindh v-

lt'lurphl'. 521 U.S. 320. 136(1997). The AEDPA provides that:

(d) (l) A l-ycar period of limitation shall applyto anapplication for a \4'rit ofhabeas

corpus bv a pcrson in custody pursuant lo the judgment ofa State court. l}lc

limitation pcriod shall run from thc latcst of-

(,^) rhe date on i{hich ftcjudgmcnt lrcame final by thc conclusron
ofdirect rcvicrv or th€ expirationofthe lime for scekingsuch rcvicrv;

(Il) the dare on &hichthe impedirnenl to filing an application created
by Stale aclion in vioiation ofthe Constilution or la\r's ofthe Unlled
States is removed, ifthc applicant r\?s pre\,'ented from filing by such
State action;

(C) the date on vhich the consritutionaLl right asserted wzs initially
recognized by the Supremc Courl" if the dght has been newly
recognized by the Supreme Court and madc tctroactively apPlicable
to cascs on collalcml rcvie\ ' ;  or

(f)) thc date on which the factual prcdicate of the claim or claims
prcscnted could have been discovered through the exercise of due
diligence,

(2) 1-hc time during r.r'hich a propcrl) filed applicalion for State post-conviction or

othcr collateral review lvith respect to the peitinent judgment or claim is pending

shall flot bc countcJ iotard any period oflinrilation uncier this subsection.

28 [J.S.C. S 224.1(d) (\tre$ 2000),

Herc, Sha\ "s conviction hccame final on September 22, 1998, at thc cxpiration ofthe time

lbr hcr ro rimcl-v ibr ceniorari reviclv from thc rcfusal of her pctition for discrctionary revierv

Roberts t'. Cockt'ell,319 F-ld 690,69'l-95 (5th Cir.200l). Sharv thus had until Seplcmber22, 1999,

to lile thc inslant petition or loll fte limitations pcnod. As Sharv's applications lor state \*ait ol



BARRY R- MCBF,E
Fint ,Assistant Atlomcy General

DON CI-EMMER
Deputrv Attomey Gencral
forCriminal Justice

GENA []UNN
Assis(ant Attomcy General
Chicf, Posrconviclion Litigarion Divisioo

/s/ TOMMY L. SKAGGS*
+Attome)'in Charge Assistant AttonEy Genctal

State Bar No. 18452650

P. O- Box 12548, Capirol Statron
Austin, l exas 7871I
(512) 936-r 400
Facsimilc No- (512) 936-l2l i0

ATTORNEYS FOR RESPONDENT

CERTI}-ICATE (}F SERVICE

A true and corrcct copv of thc above and lbregoing has bcen served by placing il in the

United Starcs mail, postage prepaid, on lhis the 3rd day ofJune, 2005, addressed to:

l)esirec -Ann Sha*'
'I 

DCJ No. 769152
Gatcsville tJnit
l40l State School Road
Cales\i l lc. Texas 765q9

/s/ I-OMMY L. SKAGGS
Assistant Attome.v General


