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TO TEE AONORABLI COURf O! A!!EAf,S:

PREI,II4IIARY STATEMANT

I'be appellaot wa6 cbalged with the f€lony offense of hurd€,.
(TR-004). The appeliant enrered a plea of not suilty to rhe
offense. (R. rr- 7)r. Boweve!, the jury found the appet.laDt
su i l t y  o f  !u !de ! .  { rR-103) . They tlren heald evidenc€ on the
.issue of pui.tnent. (R, v.- 1-6!). af!e! a,gue!!s of couDset,
the jury s€ntenced the appelrant to J2 yecr5 mprrsoMen!. (TR.
r23). Tinety nottce of appeat eas siveD.

STATIXENT OF FACTS

The stat€ chaltenges alt facruat a66e,rion6 in the aFpeltaDt,E
ltlef pulsuant to Tex. R. apF. p. J€.1(f) aod subeit6 rhe foltouihq
accoult of fact.,

on August 11, 1998, tle victin,a6 at hone ,ith h.is feity in
the Ci ty  o f  D. ibot r ,  !€sas.  (R.  I I I_  257_267) .  h  th€ bou6e, i th
hin ke-e h.is rif€, the appetlahtr hir rwo chif&en, aDd t,o of his
.tep-children. (R. rrr- 25?-267). rhe victj! had been to a palty
ard c@ hde Iare.  (R.  r r r -  301_3s?) .  se ente led rhe hou6e and
rent to bed so@tire ib ttre eal1y nolbing hours of _Au9u6t 11. (R,
f i r -  2s7)  -

sholtIy after 7:OO a,r. that nornins, tle D.ibott police
lsceived a ,i911i ca1r fld the aFpeUant indicatinq tbat the victjr
lad been Fho!  bd degded red icat  ass is tance.  {R.  r r_  rS-19) ,  nhen
police arlived, rhey found the appetlant stardinq over the victii

,  
i  a l t  c i ta t ioDs to  rhe  s tsL4enL o f

Pago nuDbels at the botroh
Facts  (Repor re ! ,s  Record)
center of each Fage.



kith a to{el ir he! left hard neld up to appeltant,s throat. (R.
Ir- r9), she first officer o! the scene cbecked the victih for a
purse aDd found none. {R. rr_ 2O). The appeUanr was raken out of

(R.  I I -  20) .  rh  the  bed u i th  the  v ic .u ,  rn€

2E) - The ofticels discoweled that a-tthougn tne buzzle war

officers obseryed a pisrol ,rapped in a pair of uDde*ear. rhele
ras a pool of blood Dnde! the victir,s lisht ae ,hich {a6 arleady
c f o t t j n g .  ( R ,  I l -  2 0 ) .

Office! ca4, Whire. rlre filst ofiicer on lne sceDe, ovelheard
the appellant iD tle tiving loor rettins nrs pa!!ne! that she had
been taking a snouer. lR. rr_ 2s). officer Bhite checked the
6howe! in tho house aDd found the snore! stalt and tub to be d.y.
(I| II- 2s). lveDl]ai! accuhulated iq tbe dlain *as dfy. (R. rr_
25). The olficers bagged the victib?€ haDds to Felfoe an atohic
absorbtioD to;t for gubpowde! lesldue. (s. rr_ 2s). Ttre undesea!
urapped around tl)e pisto1 vas unwlapped by officer nhfte. (R. II-

cdpletely covelod by the ub.leflear, there was no buUetbote iD tbe
fabfic. (R. \t- 28-29). offide! whire decocked the ,eapon ald
d.iscovqeal that the enpry caltlidge was .ritl in the ,eapon. {R-
r r -  2 9 ) .

Laboratofy t€st.ing of the victir,s hands and tbe lndesear
urapped alouDd tbe gun by D.p.s. chenist Ivan Rilson levealed the
presence of no guhpokder les.idue. {R. rr_ 146_149). Test fi.ing
of the 9u; wit]l the exact bland of undelDear as rnat rouDd next to
th€ victih leveated that elehents fouro u gunFowde! woufd be
depos i ted  in  the  rab l i c .  (R .  r r_  149_150) .  Fur ther  tes t  f i l i hg  by



D.P.s. fireaFs exler! Russell ,loh.son o{ the PistoL lound next !o

th€ victi! levealed that the extractor hecbanisn shich ejected

6Fent caltlidge casings eas wotking Plopetlv' (R' II- 165)' 4he

only way the Phercbenon of tne casing not being ejacted uhen tbe

pistol filed could be reFroduced bv Johnson sas to aPplv Pressqle

on tbe 61ida nechanisn rhile the gun is filed' (R' II_ 16s)' Thas

plessure on the lGtol is consisteot wirh sobeoDe attdFting to

Duzzle the gu vitb a foreigD object to irPede its 6ouDd' a3 eeU

as placilg an object over the sun !o hide it Ilon vie{' (R 11-

1 6 6 ) .

AD autop3y of the vicrjr bv Fathotogist Dt' JdeB Bnce

reveafed that the gunshot {ound tas a cottact_type souDd' (R' rr_

13s). Thls tlP€ of tound is cauted bv the gun touchinq the skit

whe! fj.!6d a; i3 no! consisten! with a! ac'identat €hootiog' {R'

II- 135). Tbe buflet 6eveled lhe victin's spinat co!d' inEtantly

causing cdplele Palatysis. ( R .  1 r -  r 3 7 1 . Tbis would have

the tliat testircny. {R.  I l -  1 t9 ) .  In  the  op iD ion  o f  Asent

preverted the victir lrd wraPping lhe gun in the unde$ea! atte!

th€  shot  vaE f i rc r l .  (R .  I I -  13?) .

special Asent uichael Plodan of the catilolnia DePalt@nt of

Justide, supefliso! of his deparhent's wiolent cline Profilitg

urit and .n *Pe!t in clifre €cene analvsis' exsitred the

photoglaphs of the cljie scene in the instanr case and Li6tened to

?lodanr the crjse scene oas staged bv an individual who vished to

@ke the'shooting look rike Eonethins 'ther lhan a hohicide' (R'

I I -  1?9) .  rhe  pos i t ion  in ,h ich  the  P is to l  eas  found and the



position of the body Eake it higlly unl.ikety that he used lhe gun

on hixself. (R. II- 13r). rhe pistol had to have beeq elapped iD

tlre uDde$ear ard place.l lext to tle victir afte! the sbooting,

wbich would bave been s inpossibility fo! the victis. (R. rr-

r 3 1 ) . Prodan testilie.t that cljie scene stasing is done by

p€lpetlators rith a lelationsh-lF to tbe wictji, as pelperratols eho

de 3t-ang€!s gerelally lave no Deed to stase cline 6cenes. (R.

r r - 1 3 3 ) .

. 
The apPellant vas questioned by taw enfolc4ent oD thr€e

occass tong,  on  Augu5t  l l th r  August  l5 !h ,  a rd  Aug ls t  26 th .  (R.  I I I -

390-393; Exhibits volme). Appetlant told Texas Ranger Don HoEis

that she had not toucled tle pi.tol at any point 6n the nighr of

the Ehooting and stated tlat she could not explain bow the

undesear wa6 wfappe.l alound the gun. {R. rrr- re7-Jes). she told

Iaw €nfoEcerent coDsl€tertfy that she louDd rhe appellant ih thei-

bed aft€r healing a boise sbile she va€ i! the Ehover. soveve!,

Ebe told llizabeth sodge5r a co-worke!, that she fould hir on the

f loor  on  h is  l igh t  s i . le .  (R .  I I I -  371-372) .  She to ld  the  Texas

Ranger that he! lelationship {itb tbe appeUant ras iithe nost

tluEting lelation3hip,, and lhat they had had .o nali!a} problens in

the  sDf te !  o f  1996 (R.  I I I  397-393) .

Bowever. appelfant told her neigrbor on July 5, 1996 thai the

victin had asted her !o leave and that he santed a d.ivolce. tR.

rII- 37?i. She fllthe! rold he! neishbo! i:trar the victin stated

biE lDtention.that he {ould seek custody of Uieit son and oDe of

heE daughterE.  (R.  l r l -  377) .  Sh€ went  on  !o  le I I  he !  De ighbor



During dts seekeDd that he tas shotr the victix totd thlee

diffelent people that be Pramed !o divorce the appetlant and 6eek

custody of thei! chilatlen, (R. tlr- 366i 213i 336_33'�7). Ee told

one pe lson t ld6  on  the  n igh t  he  eas  shot .  (R .  I I l -  386_387) .  se

told aDothe! tlrat he had an appointnent with a lavrye! on llondayl

Ausus t  12 ,  to  d iscuEg these i6sue. .  (R .  I I I_  356-36t ) .  rhe  dav

befole that appointnelt is the day he {as killed,

lhat sh€ had Ddhete to go. ( R ,  r r r -  3 7 7 )  .

: In fact, the inde* colresponds exactty to the page
aL the boLtog pages ol the SLaLerent of
Appellan! spp;lently ignoted lhose Pase nunbe/s, foclsing
aa;drLedly aistlaclins icae nun$ers ;t -he top rjshE colne!

R!P'Y 4O AP?BLIANT'S FTRST ?OINT OF IRROR

ApFelfant'. !i!Et Point of erlot affege€ that she lE entitled

to a nev trial becau6e an exhibit haE been mitted flon the

staterent of Facts. rn suppolt of lhis ctaint appelLart asEerls

that there i; a photoglaFb mlked as "delendant's exhibit four"

that j-3 niEsinq fld the zxhi-bitE volqe of the stat4ent of Facts.

AppelLant a16o clai56 tliat tlre index to the rxhibits volue of the

Staterent of racts i5 i! disaryay to lbe extent !ha! she is

ertitled to a D€w lriat. APpeuatt cites no autholity fo! the

ploposition that a di€otqanized itdex to a recold that:s otheflise

a conpl€€e tecord of lhe tliat e.titles het to a neu tri.ar''�

with resPect to defendan!'E exhibit 4, an even casuat glatce

a! the lecold reveats that oo such exhibit was adnitted at t-ial.

Dulins aFpellet'. cro66-eadiDation of offi.e! chalIie Balris the



foUowing took place:

Q Okay.  I  uanr  ro  shod you D€Ienoan|s  l xn ib j t  4 ,  rh rs
hasr ' t  been o l te r€d ,  csn  you idenc i l y  Lhat?

I okay. Is lhat a photoglaph tha! you took?

A Yes slt

(P lo€ecuto ! )  No ob jecL ion ,  Judge,

TEE COURT: Ale you otferiDg it at thi6 rjie?

Q I d, You! ho!o!. Defendant,s fou!.

T!! COURT: All lightr Defendsnt,s loui adsitted,

I Yoq. holor. Lrlt to uak6 sur€, th€re iE tro nMbe$ o!

COUR! ff!ORIER: Oa6 up at tb€ top tD !6tt.

Q Judga, r.r ao*y, it,E d€f6ldart,o tlree. r|hat i. lhat ard
sh.! ea. t! !ak€a?

a PhotogEp! o! th€ vlctle i! tb€ !.d. ft vas tak€! xh6! I
a#iv€il dtl b€ga! takhg --

I Euly or?

A Y6s sLr.

I okay. vf€ ott.E tblE pb6to9raph, you. h6to.. it r bavea.t
alroatty .to!€ so,

IBE coURI: It.E .I!€ady adDltt€d. D€f€Ddant,6 E:.hibit 3.

(R.  I I -  121-122) {dphaEis  added) .

FloD the above coltoquy. it is crear trat appellant,s counsel

€inFly nisstated the exhj-bit rlrbe! of the photoqraphr caughr rds

aistake, an.t corlecled it. The trial coult a.krorfedged as nuch by

stattrs. "It'; alreedy adnitted, De{endant,s Exhibit 3.d The

photoglapb trlat appellant claih€ is nissiDq is in fact coDtaine.r.!n



rhe rx;ibits vofue as Defeldant,! Exhrllt r, ,hic! i6 a phoro of
the victiD in trle be.l lust a€ ofticer sa!!.is descli.bed. rhis point
of eEo! .is Delit_Ies€ as it is based uFon a tact thar is not
!€flected ir the lecord: rhe existehce or defendant.s exni-bir 4.:
Texas RuIe of Appeuate lrocedule 34.6(t) ohty entitle6 appeUaDt
ro a new triat !f a .iqnificant exbibit na6 been 1o6t oE destroyed.
apF€llant, aE discurs€d above, has hade no sucn elosinq.

REPIY TO APPEI,IANT'S SECOND POTNT OF ENROR
Appefldt,€ Eecond poiDt of e!!o. alleges that the evideDce

adduced .in the insralt case is ,,factuaUy i,suaficie,t" to suppolt
tl:e verd.ict atrd hts convi.t.ion stourd b€ reversed and lerande.r fo!
Dew trial. AFpellabt c.iles the new standald of leviev o, the facte
of ciirinal cases by the lexas coulbs of appeat anDounced in clewis
v .  s ta te ,  92 j  s .B .2d  126 ( rex .c r i r .ApF.  ree6 l .  Th is  s taudard
Flovides that a! iblehediate appeltate coult can set aside a
verdict that is so contlary to the oveshelning ,eighr of the
evidehc€ as to be clesEly Eong aDd urtusr. !4: at 129_130.

In he! blief, appe_ttant ekes the argunent tnat one "could

rationatly coDclude, that t)]e cilcuEtanrral evidence agai,Et h€r
lequire.l Epecularion aDd guess-so.l<. lokewer, unde! clewis, an
appet]ate coult is not f!€e to -eueigb the eyidence ald set aside
a luly ve-dict nerely because its justices reet that a difteleht
resutt is rore leasonable. &L at r35; see arso orona v. state

to  be ing  "adv ised"  tha t  rhe
not  co t r ta ined. in

s record) or the TlanscfiDt
or  

pskn  3a .€ ta rereh t  
i s  nar

_  , .  
r  

_Appe l l an r , s  b l i e f  t e fe l s

f xll';'iat.:*.:nt-::q"i+



4 3 5  5 . W . 2 d  3 I 9 t  3 2 2  n . 2  ( T e r . A p p . _ A u s t i ,  1 9 9 2 ,  n o  p e t . )
Indeed, lothiDg h clewis susge6ts inat a 'factua1

sufficieDcy" review ovellides tbe r!ie! of fact,s pelogativ€ to
weigh the evidence abd judge lhe credrbrtity of the witne3ses.
I ' r ! !o  v .  s ta te ,  €6? s . ! t .2d  4 ! .  43  (Tex .C l i r ,App.  1993) .  In  fac t ,
cleris holds t!a! tbe app.op.iate barance Der,een rhe july,s rore
a6 tne ju.tge of facts a,d the revie{ins coult,s duty to revie,
cliiinat convicttoDs is struck by lsq atlow.ins the appelrate courtE
to ifindi facts or subsritute its judqenent for that 6f th€ jury.
Clevist 922 S.W.2d at 135. lulthemore, ue standald of review in
a h@icide proveh by cilcuostaDtial evidence is ,o diffelent than
the Etandard of levier in direc! eviderc€ cases. see Ate*ande. v.
S ta te ,  919 s .W.2d 756 (Tex .App. -  Texa lkana 1996) .

Under the ploper apptication of tne factuat sufiicieDcy
3tandard, this lury,s veldic! Ehoutd be affiaed. r, thar lespect,
th . i s  case i6  s iD i ta .  to  t t  o la  v .  s ra te , .1g .1  s .W.2d 209 (Tex .App._
Colpus  Ch l i6 t i  1990,  pe t .  !e f ,d . )  The le ,  u re  de fendar t  cha t fenged
the factual sutficie,cy ol rhe evicre,ce suppoltrng the verdict
findinq hji guttty of Dulder. Ld= at 211. rhele, aE !e.e, the
defehdant,s spouse ras fould sith a bultet round to the head, tlre
nurder reapo! wa6 foun.l in suspicious cilcmstances. rh€ d€fenda.t
had a notive to Iilt his spous€, and a history of violence. flL at
211-214. 

. 
The coult of appeals held tbat tbese facts sele

suff,icient to suppolt the juty,E veldict or surtty and overruted
the defendant:s factlat sutficiercy chaUe,ge. !L at 2r4.
Likerise, this jlry,s veldict stroutd wrtnstand suctr a chauenge.



rne judgehert of conviction sloutd be affrlned.



CONCIUSION
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