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FULETS GF ERRIR

POINT I FRECS HIAZER OME

APPELIANT 1S5 DENIED A JAJYFIL AFFLAL EBLELAUZED A *EY¥Y FIEC:Z OF
EYIDENCE, i.e. AN EXHIB.T, WhS 0OMITTEDZ FRCK THE STHTEHMENT OF
WACTS AFTLXZ THE HORORABLE TRIAL JUDGE HAL ORDEREL TLE
SREPARATICH OF THE STATEMENT OF FACTL AND TRANSTORIFT SCR
AFPEAL AND AFFREI.LAKT HAD TIME]LY FILED A NOTIZE AND RECUEST
FOoR SAME.

PCINT OF ZRROR W HEZH TW

APPELLANT A5u3ERTS THAT THE LEVIOERCT PRESZNTELR BY THZ STATE
IN THE GUILT/IHNOUERCL STAGE WAL EACTUAL LY - TNSUIFFICIENT.
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T4 THFE HONOHARLE COURT OF APFEALSL:

STATEMENT CF THE CASE

Appe!leant, Desiree Shaw, was rherged, by indictment, with
rhe cftense of marcder. The appellant was Zound guiliy, 4Anad wWwas
centenced ta (32) thirty-two vyears in the instituticnzgi: Division

af vhe Texas Department cf Criminal Jostice.

STATEMENT CF 'THE FROCEDURARL L STORY OF THE _CASE

The trial was condacted from Decomber 2, 1596 through

December S, 1996, A Limely notice ol appfal was filed on January

2 :ga7. oOn January 3, 1§67 a designation of record was filed

-
for the statement of facts and the kranscript. The ‘udgment was
filed on December 9, 1996. After wmoticrns [or an extension of

time for filirg the appellant’'s brief werc tiled and granted,
thic brief is timely tiled in cunformity with trne latest crder ot

this Honorable Court.

STATEMENT OF Tillk FACTS

This is a murder case, alleyesd to have ceourred on the Zlth

day of August, 199¢, ir Angelina, County, Texas, Where a nurse

cither shot her husband in the head while he ciept 0K Lhe huchand

committed suicide. It is a rase based upon what could be called

~ircumstartial evidernce, but In aeny Instances wher viewed in the

tota.ity of the facts of the case, one could rationally conclude

that the circumstances were little more Lhanl speculatlion ©r Yuess

work.



After beilng found guilsy and sentenced, upen timely motions
tiiod by Appellant’s ccunsgel, there was an crcer by the Honorekles
Tria! Judge reguiring the preparaticn of the Statement of Facts
and a Transcript Appellant's counsel was later advised that
defense exh’bit 4, a photcgraph, was missing.

Mot only is there & missing exniblt in this case, but there
{5 a ccmplete lack of correlatiocn hetween the index cf the
Exh:bLits Yolume of the Statement of Facts and the Statement of
Facts.

This is a case where the defendant elecled not to testliy in
the guilt/innooence stage, but dic in fact testiiy in the

punishment stage.

RRGUMENT AND AUTHORITIES
POINT OF ERROR NUMEER ONE
APPFILANT IS DENIED A LAWFUL APPEAL BECAUSF A KEY PIECE CF

EVIDERCE, i.e. AN EXH1EBIT, WA:S OMITTED FROM THE STATEMENT OF

FACTS AUTER THFE EONGCRAELE TRIAL JUTHIE HADR ORDERED THE
PREFARATION OQF THE STATEMENT OF FACTS AKND TRANSCRIPT FOR
APPEAL AND APPELLANT :aDl TTMELY FILED A WOTTCZE AND REQUEST

FOR SAME.

orf Canuary 3, 1997, Appellant's Coursel Time.y flled the
Designation of Record for transaript, whereirn appellant's regquest
¥22 =tates, “Akl exhibits admitted into gvidence," [(Transcript
pFg. 137) and the Statement ¢t Facts, reguest #8 stating, "&l1l
axhibits olfered or intreduced into evidence." (Transcript pg.
1393. ©On this same date the Hcnorable Trial .Judgo's arder for a
Transcript and Statement of Facts to be prepared bry the District
Clerk and Court Reporter was filed. (Transcript pg. 135).

1986, the Court of Criminal Appedls

—t

Effective September 1,
in conjunction with the Supreme Ccourt revised tac Toxas Rules of

appel late Precedure (TRAF), croating and establishing new rules



while repealing all affected statutos. With

thuese revisiaons made

specifically for applicaticns In criminal causes, Appellanct

reiteraces the argument in Melende:o .

State, Y3b S5.W.24 2EY

{Tex.Crim.App. 15%96).

... And, particularly garmane acrg, aiter bringing
the last sentence in former Article 44.11

forward
fsubstitution of reccrd), we zdded the second serntence
ir TRAE EQf{e'! [new trial where notes and records of
court reporter arce st or destroyec)...iat 250)

The court cof appeals determined that exhibits arc
latter s not

part of Lhe statement ¢f tacts, soc the
complete without the former, and an appellate court
cannot review sutticiency of evidences without a
conplete statement of facts...([at 250}

...When reguested to do so, the court reporter is duty
bound to attend sessions of oourt and make "a full
record of the evidence:;” later, 1o fi.e "all exhibits
with the clerk."” TRAP 11{aj:{l, & {(J;. In that
cohnection, corventional practice is for the cifering
party tc have the court repeorter "mark' an exhibit for
identification, a witrness identify it and, after
receiving a ruling admizting the exhibit and using it
as evidence, uliimately te roturn it tc the court
repcrter te tecome part of the "recocrd of the
evidence." Thern whenever safe-keeping interests are
best smerved, the cocurt —gpovter [iles all exhibits
received in evidence with the clerk of the courct.

et el 200 2o i)

...appendix Rule if{b)id) provides:

"The court reporter shall alsc =how 1In a4 sSepareste table
in the first volume of the sztatement of facts the page
at which any exhibit or other document copled therzein
and the pages at which it 1s identitied,
sffered, marked, rece’wved, and shown. The tabie of
exhibits may be as shown in the tcilowlng examples ur 1k
any cother form which shcws the same informaticn.
{example omitted).” {at 291)

appears,

..If & legible copy of a photegraph or any other paper
cannot be made, “"the or-ginal exkibit shall be Included
in the record uncer oarder of the tria. court made
pursuant to rule S1id}...iat 291-2923



and decided the guestions ot law al is55ug as

In

Troery v, slkate,,

.. .We thore for held thaet whon o conpletes statemsnt of

tacts is timely reguested ny appellant or ordszed by

the trial ococurt. the court reporter saall include and

display in the gtatement of facte coples of all

admitted exhibits in the Icrm and manner prescribed Ry
i

the rules of this Cocri...{at Z232;

...See and compare IZmery v. State, 800 S.W.2d 530
(Tex.Crim.App. 1940 {(where -eguest for statement im
timely, and loss of rotes and records nct fault of
appelilant, new trial must oo ogranteddy . oL {at 2643

..The seccond sentence in TRAF 52ie) has rc comparable

SoRtemMpGranecus STATULSYY pIovisions; Lt is & natural
conseguence cf the evoluticnary process demonstrated
ante, at n.2. HNow a "timely regaest” implicitly
prosupposes a productive exercise Lo “due dilligence.”
we held that By making a "timpely regquest” for =
complete statement of facts through a court OIGer Or
directly +o the ccurt reporter, o defengant establishes
the initial premise in the seccnd sentence of TRAP
<0{e), and is entitled to a new trial where porrions of
the statement of facts are losil or dastroyed "without

apperlant's faulc.” S Emery v. State, supra, at 531 &

53g...{at 29%)

To recapitulaze, the Cour:t has considered, determined

fnllows:

Admitted exhilbiits beceme part and parcel ot the
statement of facts, and =2s sSuch ars netes and recozds

of a court reporter for purpnses of TRAP 50(e).

4 "timeiy request” four a statement of facts by an
indigent to the trial judye or otherwisze to Lhe court
reporter is by definiticn cne "diligent.y” made, and
satisfies the premise in tho sccond sentence of TRAP
50{e), leaving only to Le decided whether any missing
exhibit was Inost or destroyed “without tault” on the
part ot the appellant...tat 2967

...The Court of appea.s pruperly concluded appellant is

=

entitleod to a new trial...(at 2%6].

200 5.%W.2< 520 [(Tex.Crim.App. 1850}, 1.he

Court ruied:



_..In his tirst point cf erxor, appelioant caont.ands that
he is entitled teo & new trial because the reccrd orn
appeal does not and cannol CONTELIN & compiete
transcription of Lhe procoedings in this vase.
appellant's reqguect fcr & statcnent ol facts was
timely, and the less ci the court ropoliers notes and
records were not appellant's faust, we Must reverse.

Lecatses

additionally, the Court ralipg in ZowWis V. State, H34

g . wW.:d 750 (Tex.Crim.kpp. 1983), =tates:

...(8) When the recocrd ov any zornian thereof ig Last
ar destroyved it may pe substitated in the trial cocurt
and when so substisuated the record may be prepared and
transmitied to the appellate ccocuri as In dther cases.
:f the appe..ant has mage a timely reguest for a
statemant of tacts, but the court roeporter's notes and
records have bean lcst or destroyed without appellant’'s
fault, the appellant is envitlec tc 2 cew trial unless
the parties agree on a statemenrt ot facts.

supported by the Rules ot Appel iate Procedure and tae Court

in thke above referenced cases, the Loss pxf exhizit "4" and the

complete “disarray" of the Statemert of Facts in this case,

effectively denies Appellant the lawiul appeal to which she 1s

constitutionally entitled.

PCINT CF ERROR NUMBER TWO

APPELLANT ASSER.LS THAT THE EVLIDENCE PRESENTELD BY THE S3TATE
-N THE GUILT/INNOQCENCE STAGE WAS FATTUALLY INSUFFTICIENT.

State, %22 5.W.2d 12€ (Tex.Crim.aph. 1996, the

In Clewis v.

Cours ru-ed that the new sitzndard tor conducting & factual-
sufficiency review is that "&an Appellant Court reviews the fact

finder's weighing of the svidence and .s authorived to disac

with the fact tinder's determirngtion.”

-1



The allocatjcon of the burdor of priocf in o <Sriminal Casc,
car vernw, depending upon Siraumstandss. In Moot instarces Lhe
proeaf is 'Deyord a reasconable doukt.”  This s the standard that
skculd be applied herc. This was oot a case where the appellant

raised self-deofonse, or an affirmative delenses.

FRAYEER
WHiEREFORE, DREMISES CUNSILDERFD, Appellant respecliclly prays
that this Honerable Courl sustaln The cuntenticns here advanced,
reverse the judgment of conviction enlered below, order a new

trial on both gailt and punishment.

Hespectfully subrmitted,

L4 R EBLGE

N R. HELTH

AW GFFICES O JOHN R. HEATH
130F RAGIIET STREET
RAECOGLDUCHES, TEXAS 75961
(4067 BH4-B744

THa 0934E0DJC

ATTORMEY #OUR APPELLANT
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MR. JOHY  HEATE: Judg
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MR, DAVID WILSON IX:
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oL, JOEN HEATH:  JTudge, Ioweoyul Like b o SDTEs reTors
oI that OE:F‘CCi;J‘l-
Tgz  CCUET: ALl righkt. I sus+taln “he ckjgciticn at thls

—ime and 1nstrust the Jurevs =tz 2isregazri the

W wr

last stacement.

W=, JZHN dEATH I azk for 2 #Mistrial your LOnor.

Tur COURT: And overrTuled,

LME . AYID WILSZOW II: Thers ars reascrhs  hbeslidesz the

State trving t:s nid  scmeching that the witnesses

cn the witness list a2re neot called. MW whnen

we loox at this crime, and that's what It 13 2
crime, We can _coi o oat  Jt 1r saveral <€ifferent
comgartments., I sugeest  to vwou  that o2Sne olace

te stars leckinz is  the crime scene. We hawve a
gun, & gun tighcly wrapced, loox et yous
Stare's 32 aad 1Y, wou gan Loown oat the muzzle
2f this cun, Tnat gun, I submit  to you, ladies

and gentlemen cculdc neos have Ceen wrapped L wvou
watch on  the videc tape the unwrapping of that

gun. Thers s n¢  rezsonakle explanatlon  that  wihas
Mrs. Shaw sgsl1d &and Mrs, Shaw's movermnsnts that s!

zcnitted to, wWould have causes  that  accidently,
there iz simply no  way. Ané  what d2d Mike

He told you that  Lf there had

(%0

keen that kind of meovement of the bDody that cauvss

J'. — : .
~ i 2727 1P LT




CSRTIVICATE OF SERVICE

I nercby verify that & true and rorrect Copy ol the
foregeing Brieft of Appellans has becn hand delivered/mailed to
David Wilson IX, District Atterney, Angelina County, Nacagdoohes,
_aa7,

Texas., this day of i ;




