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STATE OF TEXAS
CORYELL COUNTY

AFFIDAVIT
Clear and Convincing Evidence of Innccence

Texas Miscarriage of Justice

My name is Desiree Ann Shaw, and I called 9-1.] from our home at 407 Birdsong in Dibal],
Angelina County, Texas, My husband Royee was unresponsive in hemorrhagic shock-like
condition dependent on Emergency Medica] Services (E.M.5.) for his survivability,

Diboll Police secured the scene and seemingly rescued my Basic Life Suppnﬁ measures,
Months Jater I would discover that 4 patroimen stopped B.L.S., while Royce bled to death,
without ensoring EM.S, in that first golden hour, and informed official Lufkin E.M.S, that no

services were needed becayse g patrolmen “presumad® Royce was dead,

The Diboll Police Investigator, Charlie Harris, defended pelice action or omission by
sarcastically saying Royce would have died anyway.

After | challenged the delay of EM.S., Hamris implicated that Royee and 1 argued, I shot him,
and “wrapped” his gun to jook like something other than a homicide or suicide, targeting me
without probable cause besed on bias,

Angelina County District Attomey passed on presecuting me for Jack of evidence,

Harris pursued charges against me knowing they had no reasonable basis to believe 1 killed
my husband or touched his gun.



The prosecution and witnesses relied on Harvis® summary of events without further inquiry
into important issyes,

various conflicting statements cannot be true, and defies imagination for the reliability of the
hyper-sensitive “wrapped” pun theory he seemed obsessed with.
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October 17, 1996 a district judge’s SOn, an assistant prosecutor, joined Harris to obtain a local
judge’s arrest order anticipating s victory in his fathers court, The young prosecutor had
earned world awards in oral argument and brief writing and zealously played “hide the balP*

from the defense as the “Devil’s Advocate,®

Years later witnesses recell that Harris poisoned the community hroadcesting his suspicions
at the scene and throughout the community to “aryone who asked” with g presumption of
guilt, and the prosecution did not supervise his actions or behavior.

My trial lawyer was a well-known criminal defenss expert, but he was very il with a
burdensome caseload including a capital murder cage.

Counsel was not present for my voir dire, but sent his brother, who slept through it.

Lufkin Daily News and Diboli Free Press quoted counsel insisting there was NQ EVIDENCE
pointing to guilt and & strategic plan for aggressive innocence defense to hold the state to jts
duty to prove elements of crime beyond rezsonable doubt. The prosecution’s linchpin was the
“wrapped” gun theory, instructing the jury that Royce “possibly” was paralyzed and
“probably” couildn’t have “wmapped” his gun after shooting himself:

The jury decided on my guilt by what the prosecution 1old them to believe, rather than :
constdering whether the prasecution met its burden of proof beyond doubt.

The prosecutor told the jury that Royce wanted g divorce and declared he had an appointment
with a divorce attorney on Monday, Angust 12, 1996, which has never been authenticated,

Counse! instructed me ta sit politely before the court no matter how ridiculous the charges or
accusations, and take notes in preparation for our “tum™ 1o be heard and present evidence.

Counsel informed me the trig] would take weeks so there would be “plenty of time” for
withesses to arrange leaves from work, childcare, aic. The prosecution withheid witness
statements until they were called, and counge) complained to the judge that he couid nat pead,
listen, concentrate, and marshal the facts while they testified,




The state has ignored reasonable discovery requests for over ten years implying concealment

or something to hide, especially after proper notification of new evidence.

A large percentage of the jury selection pool was directly or indirectly related to the case
exceeding any coincidence, including my civil attorney; a girlfriend of a patrolman at the
scene; the police dispatcher; a deputy sheriff: = sister of a state witness, who worked at &
local law firm known for getiing her sister’s employees excused from jury duty; neighboss
and associates of officials; employees from Royce’s job and the hospital where 1 worked;
compounding & bizarre presumnption-of-guilt chatter of conversations overhead during voir

dire.

Harris had spoke to several of the jury pool, or agents, who later reported that he assured
them he hed scientific evidence to cement his suspicions. Harris implied immora) behavior
using ethnic stereotyping related to my gender, previous divoree from a county
commissioner, and my advocacy for indigent and minority health care, including AIDS

paticnts.

1 had reported Harris for interfering with emergency ambulance transport that had risked the
lives of at least two people, for non-medical reasons, before August 11, 1996.

19775-1 935‘, I was married to the abusive county commissioner who boasted of his undue

influence over elected tril officials’ budget, salary, and expenses, claiming he had his life
long friend, the trail judge, in his “pocket,” with his ability to “fix” the outcome of the trail.

I divorced the commissioner afier twelve years of sadistic abuse, and he vowed to get even
and subsequently harassed and humiliated Royce at every opportunity, without provocstion
from 1989-199¢.

Through the commissioner’s persuasion over trial officials the case was prejudiced before
trial began with jury selection; then deciding who testified and what testimony was allowed;
determining what and when statements were disclosed; what was introduced into evidence;
affecting which objections were allowed or overruled; with a presumption of guilt inferred to

everyone.



The trial judge imposed his prosecutorial bias, by overwheimingly ruling in favor of the state,
displaying obvious body language and pestures with an exaggerated “purveyor of tuth”
attitude before the jury, superficially appearing to be impartial and dignified instructing the
Jury and a visiting high school tour, how they should apply the facts he permitted them o
hear, to the detriment of my “tum” to be heard or present evidence,

The commissioner told my daughters the judge would charge them with perjury if they
testified or recanted the 1993 statements he forced them to sign conceming a non-adjudicated

incident accusing me of recklessness.

The prosecution withheld exculpatory evidence of Royce’s known habits of sleeping with his
gun when alone, of handling and storing all his guns with cotton briefs or t-shirts, and other
pertinent information supporting recommendations for psychological autopsy the defense

investigator was prepared to present.

August 10, 1996, the last person to spend time with Royce, before coming home intoxicated,
was Terrance Marshall when they went to a bar while | was preschool shopping with four of

our five children.

Marshall, a well-known aicoholic, estmnged from his family, was not forth coming about
their activities the night before Royce’s death from 10:30p.m. until 2:30a.m., and trial
counse] did not contact him.

Reportedly, the hearsay prosecution presented to the jury was based on Royce’s and friends
drunken jokes and abstract conversations about Marshall’s divorce and single life.

After—conviction discovery of new evidence and favorable evidence that was not censidered
by the jury makes it more likely than nat that 1 would have been acquitted but for

constitutional violations.

For example, fifty or more witnesses who corrcborate my defense provided sworn affidavits
that they were prepared to testify but were never contacted by my trial counse) contrary to his



statements to my family andT€Experts and witnesses approached trial counse] before and
during the trial, and he promised to call them “later,”

A survey of cur civil attormey and Incal Jawyers ruled out Royce’s alleged appointment with
a divorce lawyer that has not been authenticated for ten years.

Hundpreds of family, friends and community members unanimously deny that Royce acted,
behaved, or mentioned wanting a divorce.

In 1998 Texas Department of Health, Emesgency Management Bureau investigated the delay
and denial of services revealing reprehensible police misconduct worthy of moral outrage,
however, T.D.H. does not have jurisdiction over law enforcement or volunteer first
responders. Official Lufkin E.M.S. was prepared to respond within fourieen minutes, but
were informed no services were needed by patrolmen and no medical consultation was

sought.

April 6, 1999, the ULS. Surgecn General referred a former Texas E.M. 5. director to me
regarding my chalienge to E.M.S. negligence, who confirmed that Royce should have been
transferred to a trauma fﬂﬁ]itj’ immediately, but could not conclusively determine the
probability of his survival without more information.

During the 1998-1999 E.M.S. investigation serious new evidence was discovered that Harris®
camnera did not work and he sent for another one, bint he concealed that evidance,

New evidence revealed how Harris “re-staged™ the scene, when the second camera arrived,
for pictorial purpases, finglly explaining the photo with the gun beside Royce at 09:4%a.m.
and Harris’ consistent insistence that the gun was “wrapped” because he contaminated the

scene!

The 9™ District of Appeals affirned my conviction while the justices noted the circumstantial
evidence and cincuitous nature of the negative residue 1est of my hands, but the brief did not

point them to any evidence in my favor, March 11, 19948,
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The Court of Appeals clerk provided the exhibits the state presented and the photo of Royge
and the gun with 09:49 on the bedside clock had been replaced with an eardier still photo of
the scene. The state claimed triai counsel was confused and mislabeled the exhibit without

addressing the discrepancy of time on record.

A mentally ill transient informant provided sworn affidavits, after resuming psychiatric
treatment, recanting his grand jury testimony and erime stoppers claim, 1o report he was
coerced to testify in fear of his safety and Medicaid benefits and promised legat assistance

with personal matters.

In 2001, five years post-conviction, sn attorney who authored a prison legal handbook article
acted upon my desperate request to obtain discovery and immediately recieved Rc:}rce 5

autopsy and crime lab reports.

The preliminary autopsy report still listed toxicology “pending” and did not mention Royce’s
recent major surgeries or clinical history, which is inconclusive, although pertinent.

The crime lab report listed a higher alcohol concentration then presented to experts or the
Jfury, even though the siate’s Culifornia crime scene expert testified a higher level wourld have
changed his opinion to include accident or suicide, material to the outcome of the case!

Forensic sciente experts and established studies conclude that a vitreous aleohol

concentration is more indicative of one’s level at the 1ime of death.

I'have presented expert affidavits to dispute the state’s abstract conjeciures with scientific
factual evidence capable of judicial notice but the record remains uncorrected or reviewed.

The crime lab report also revealed a negative drug screen prompting further investigation and

discovery.,

At 9:50a.m., April 15, 2001, Texas Department of Public Safety, Kathy Urwin and Eddie
Padilla, alcohol experts confirmed that it was the submitter {Harris™) duty t¢ report complete
history, known and suspected drug use or drugs found and examined in Royce’s possession



" to alert lab to perform more expensive and comprehensive testing that 2 peneral essay might
miss. The specimen was destroyed before 1 knew it existed, without opportunity io request
analysis or discover the investigater's errors.

Recently, D.P.S. legal counsel has agreed to provide discovery with proof of active litigation
and court ordets.

Moticns for discovery, appointment of counsel, and evidentiary hearing has been denied at
every level of litigation.

Royce's gun had a written recall caution and notice, known by the state and the defense but
not disclosed to the jury.

November 26, 2004, defense expert investigator was located, after an eight year search,
retired, teaching criminal justice at a Central Texas university, and reports he was prepared 10
criticize investigative techniques and strongly recommended a psychological autopsy of
complex issves concerning Royce, and will testify in support of my petition for relief.

April 1998 my family sacrificed their livelihood 10 retain a writ attorney who carelessly
abandoned prepamtion and presentation or continuity of the writ process for three years,
breaching the AEDPA statutory limitation, despite State Bar Client Attorney Assistance
Program interventions from 1998-2001, due to crack cocaine addiction and related problems.

The Texas Court of Criminal Appeals granted an extension of time te file a supplement to the
Petition for Discretionary for Review until May 11, 1998, bat the writ counsel refused to
augment someone else’s work and said he would file a state unit within six months.

July 1998, the P.D.R. was denied, and writ counsel promised to gel to work on my case when
contacied by the Bar but informed my mother that AEDPA only applied to death row

prisoners.



August 1998, 1 filed a §1983 to ask the court to require the state 1o remove the impediments
depriving me of adeguate, effective, and meaningful access 1o court and to redress my

grievances, which is in abeyance, citing Heck.

The state Bar could not force the writ attomney to perform his duty or return the fee, while he
disputed his negligence and intentions despite years of NO purposeful action.

The Angeline County District Clerk refused to acknowledge my prose comrespendence from
1996-2001 despite certificd mail request, mations, and petitions.

February 2002, the district clerk was subsequently investigated according to Lufkin Daily |
News and Diboll Free Press for years of failure to file or take action in local government
affairs, missing or lost case files, appesls not being filed in a timely manner, or not in clerk’s

file.

September 26, 2002 the Texas Court of Criminal Appeals granted an extraordinary writ
holding that 1 presented a colerable claim that deserved timely resolution of my claims after
the trail offictals ignored six years of discovery requests and the district clerk ignored prose
petitions confirmed by prison officials certified to the clerk utilizing the federz] mailbox

rules. (NO. 53, 448-01) ©:CA.

Triai officials presented findings of fact end conclusions of law to the Texas Court of.
Crimingl Appeals cn April 17, 2003 but did not provide me with a timely copy, requiring a
second mandamus 10 require process, but it was 100 late- the court dismissed without a
hearing based on presumption of state’s findings.

May 13, 2003, a New York attorney, who was a Stephen F. Austin State University law
student aid during my trial, discovered the state’s arbitrary statements, not backed up by
procf, and immediaiely sacrificed his time to prepare a fifty page affidavit in response to the
state’s F.O.F. It was emailed 10 the court without success, although his affidavit was

supporied by evidence contained in exhibits and record.



The attomey expert witness clearly stated what trial counsel and the state faifed 10 do and

submitted documentary evidence to show whal an effective lawyer would have done and

what due process required.

My tweive hundred page record contains affidavits of experts and witnesses, who were
prepared to testify at trial, and those providing affidavits posi-conviction, set forth what facts
and witnesses would have iestified to had they been brought 1o courl by tria) counsel of
considered by reviewing cowrt, proving there js NO EVIDENCE ] commitied B crime.

1 filed a second state habeas to attempt to resolve disputed issues without siccess.

The trial court accused me of multiple filings which was probably the resuft of finding
unfilled documents in the former district clerk’s office because copies were resubmitted, when

he denied receiving them despite prison officials imervention.

April 17, 2003, the Angelina County District Courts volumous finding of fact and
conclusions of law omitted from its discussion of my claims, specific facts, which supported
by evidence, might entitle me 10 relief. They presented an unreasonable determination of
facts and converied conjecture, while denying errors or prejudice infecting the process with
yet ore eIrors, fraud, petjury and non-authenticated hearsey, in a vicious cycle of continued

harm.

January 2005, 1filed a federal writ afier exhaustion of state court remedies and requested #n

evidentiary hearng.

May 2005, the United States District Court for the Eastern District, Lufkin Division ordered

Respondent to ANSWET-

October 26, 2005, Texas Attorney General’s office of Criminal Lirigation, denied that my
state writ stoppéd the AEDPA clock frem running, o that the time was suspended while my
case proceeded up the state ladder, and recommended dismissal of my petition as time barred
unreasonably, ignoring the Texas Court of Criminal Appeals mandate removing the state

impediment.
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I have written al three branches of povernment severa) fimes per year for over a degade, to
saek atiention appropriate to their jurisdiction, respectively, with factual allegations of new
and previously undisclosed evidence supporting my innocence, but the gavernmeni has no

incentive to respond to an indigent non-death row prisoner who does not have DNA gvidence

or legal representation.

The district court dismissed my habeas petition, denying ali motions and certificate of
appealibilty without a hearing as time-barred.

The United States Supreme Court denied my certiorari writ March 19, 2007 without

published opinion, and 1 am seeking authorization for a successive petition,

The established cruel and unusual deficiencies in the Texas criminal justice system and
complex invalid AEDPA applications are all too common, inherent in an obvious miscamiage
of justice, indicative of our country’s general attitude of indifference to actually innocent
prisoners, as our children and communities are victimized bystanders of wrongful
convictions, forced to languish in prison, or be executed, without adequate remedy, los in the

presumption of legitimate govemment interest.

The ineptitude of a few officials acting in bad faith has deprived me of my guaranteed right
of due process law and harmed my children as bystanders, and if you could help us we would
be sincerely grateful. Evidence and witnesses support all claims.

1 declare under the penalty of perjury that the forgoing is true and correct and offer my

permission for comection or any editing as needed.

April 07, 2007
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Desiree Shaw #769352 TDC
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