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IN TI{E 15 9'i DISTRICT

. ANGI'INA COUNTY, TEXAS

AF'IDAVIT OF .'OSI R. SE]ATE, SR.
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' ' I  have lead the  per i t jon  fo !  Habeas Co lDus,
EupForL ins  

,a f f ldavrEs .  -have 
-e !_eued,  rn  E  qe ;era t

havrng  read eve ly  s inq te  word  oJ  tne  s rarenenr  o f
rev ieued Fy  f i le ,

_ I  las  le ta ined counset  fo !  Des i lee  Sha,  be fo le ,  dur ioq ,  and
af te !  he !  hu lde !  t r ia l  wh ich  was conducted  f , . *  D" . . ;be .  , , - i9 t ; ;
th rouqh.Deceh l re !  s ,  1996,  f ie !  a r tesar lons  a t les lng  th ;a  i '  

-_

lendered ineffecriv€ assi€tance as rrlal and apperiate counset
ale ofren repetitious and sonewhat convoluted, r sharl a$;;;t

l ssues  la lsed  in  an  o lde l l y  fash ion .  I  vas  no t -
i11"  be fo le .  du l ins ,  o !  a f te r  he !  t r ia i .  The le  have been l imes

in  ny  ca lee !  whe le  i l tness  has  necess i ta ted  the  f i l i ng  o f  a
Mot ton  fo !  con t inuance.  Th is  was no t  do le  in  th is  caae becaus€ r'as  noE ! l l .  I  hEve d- fa l r l t  good hehory  o !  Ehrs  case and hy

t s  L h a t  a f L e !  r h e  c a s e ,  r h a c  i s  c r E e !  L h e  a d ! e n ; r i n
!ush .  I  ' as  qu i te  exhausred,

_  
' l  l - a v e  o r s c u 3 s e o  r l t h  o r E o r n e y  J o f n  T c L m ,  I I ,  o f  ! u f i j n ,

p resenr  f roF .no  he  advrseq LhcL h ,s
memoly is the same as ny oplnion that r denonstrated no heatth
p lob lems du l inq  the  t ! ia t .
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DESIREE SI{AI,T

TIIE STATE Of. TEXAS.

COSNTY O! NACOGDOCfiES

_-.... 9EF9l ME, the undersisned aurholity, pelsonafry appealed
JOHN R. HEAfI{, SR.. sho sas sroin by ne and depos€d ty tn;:

''My nam€ is ttohn R. teath, s!. I am ove! elghleen yeals of
age, -o f  soLnd n . !nd ,  and ah  no !  d rsqLahf ied  r lon  ;akrng  ih is

and am .onpe len t  to  Lesr i f y  Lo  rhose fac ls ,

racelved
-  |  q -3o 'o3  |
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"This eas a case that the ultiMte trie! of fact {as going
ro  face  t {o  op t ions .  Nu! .e r  one,  su ic ide .  Nun.er  i vo ,  hoh ic ide

"There rele t{o peopte that coutd have be6n in the bedloon
rhen the shooting occulred, the deceased and the defendaDt,
Desilee shaw. Ma. shat colitetded in nultiple statenents to lat
enfolcendnt that she vas not p!ese!t. but ,as in fact in an
adJorn in9  baLh!ooh.

"she quite foolishly continued to meet rith officets and the
Texas Ranqe!, eaclr tine giving a statenen! that contaiDed mino!
ioconsistencies . 9lhen vieeed cumulatively the 6tatenent5 coupled
u i th  lbe  conduct  o f  Des i ree  sbav .  tha t  I  w1 l l  dea l  e i th
he!ei.afte!, adequatety suppolt the reasgnslile stlategy of trvinq
thls case {lthout placing the defendant on the stadd fo! closs-
examloat ion .  I  a lso  o f fe !  he !  tes t inony  in  the  pun ishnent  s tage
/h ich  demonst ra tes  tha t  she  tas  no t  a  very  conp€ l1 ing  e1 tne .s .
And rhis occulled afte! the state bad thei! contlcllon and did
not have to use the haoy stat4enls add other evldence that. would
have, in ny opinion. devastated he! cas€.

' ' r t  shou ld  be  noEed LhaL I  ras  b lought  in to  th ts  case
sevelal weeks after the event. I las 1n the P€dela] coulthouse
1n Angelina county rhich is acloss the stleet fion the county
ccur!!or__.!49_3h3r .r.Fr^2^ts.i ha rn : vely aqitated slate and
advised thar she had just been told afte! glving anothe!
slarenenr tha! her case ras going to be plesented to the Gland
July and an indictnent for Mulde! souqht. - I took a lew hinutes
ro advise he! ot he! fundadental riqhts and that she shoutd dot
talk to anyone about any aspect of the caee o! he! lelatlonshlp
{ith her husband o! klth anyone else unt[ w€ could heet in 6y

' 'Th ts  pas  no t  Ms.  sha! ' s  f i r s t  t ine  to  le ta in  ne  to
lep lesent  he !  in  a  c r i f r ina l  mat te ! .  she  nok  says  tba t  she  d id
not kno, rhat she {as dolng (hen she pled guilty, in the p!io!
case, but rhe facls ale that 6he had telony exposule fo! tlrinq
the vely sahe gun tbat tas used and caused the death of her
husband, sbe .onlends that I cajoled o! othellIse Pressuled he!
lnto raking the plea bargaln. I did point out ttrat a3 a
leaisteled nurse Ehe coDpronlsed nisdemeanor vas a sule thing and
Ho; ld  no t  jeopa ld lze  her  nu ts inq  l i .ense.  My leco t lec t ion  ls
tha t  we consu l ted  " i th  a  lauyer  in  aus t ln r  Texas  vho spec la l i zed
in  r€present inq  P lo fess iona ls  and d lscussed th is  t i th  !4s  shaw to
. s s i e !  n e !  r n  F a k l n q  L h e  ! I r I n a t e  d e c j s : o n .
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"As a board-celtified climinar larye!, trho has tlt€d to
jultes 1n excess of one-hundred nulde! cases, inctudina tFo dearh
pena l t /  r r la ls  LhdE Fenr  Lo  ju ry  ve ld rc r ,  .no  a3  one who has
concentrated exclusivery on criminal defense for the tast r,elve
to lhalteen yeals I can srate unequlvocaDy tlat evely .rient
tha t  has  p led  su i l ry  has  hade tbeh ovn. . rec ls ion  ro  d ;  so ,  .x1 t  r
ever do is advtse thm of the posltlves aod the neqarlves of
thel! case and leave it to rhem to nake the choice,

' 'As  pa l t  o f  the  invesr r  g . r_on and r t ra l  p repa!dE ion ,  I
subpoenaed the Record custodian of Rusk state gospltal to bllnq
docseDts lelatinq to the evaluatlon and rreatment of Jelrv
H i lburn  amonq o the !  Lhrngs ,  rn  these !€cords ,  !e !e  the  ro r iow ing :

'  . saLuroay-  I  d rd  fee l  i  <e  b€rnq surc ida t ,  as  he  IJer !y
H r l b u l n l  d l l e g e s  ! h . L  h i s  p ! h a r v  c o r e
give!/fianc€/sillfllend [Ms, shaw] ,as ,arklng alm and
am s l tb  another  En a t  i , {a l -Ma! t . ,  {soc ia r  AssessneDt r
p  1 :  . te ! !y  s i lburn :  lA /5 /96 :  Jer ty  G ibson,  tsw,  cW r r i )
"Rece ived .a l l  f lon  Des l lee  Shar  -  pa t len t rs
'grifltliend, ac.oldiDs ro patient, his home heatth
Durse onfy accoldiog to M5. shav. she {Ms. sha,l savs
par jen t  c . l led  he !  .n . t  ch learened ro  k l I I  he ! ,  t s ra f i l
adv ised Ms.  Shav  no t  !o  a .cept  fu l the !  co l lec t  ca t rs  i f
she  doesn ' t  * i sh  ro  speak  r i th  pa t ieo t ,  tMs.  shav j  came
to onit to speak with patient and revleP DaDe! wolk
t roh  adn i t ,  lh ich  p . t tenr  vas  too .g i . taLe i t  io  lev iee
du l ing  adn i t  p roces3. , ,  (p roq leEs Notes :  t1 l3 /1996:
ttefy H1lbu!n)

'The pa l len t  adh i rs  to  har inq  :  sense o f  vuhe lab t t i t v ,
and he  has  been fache!  rMErure  in  perD€tuat ing
le la t ionsh ips  v i th  s i r l f r iends ,  H i i  s js re ! ,  D lesent
Io r  Lhrs  rncerv te r ,  sbe  fe l r  Lne! ;  kas  a
s iqn l f t can t  ! i sk  thar  the  pa t ien t  kou fd  lmed iare lv
a t t e m p L  r o  ! e u n r t e , r t h  h e !  I M s .  s h d H l  a f L e !  d i s c h ; r o e -
f o r e v e r ,  L h e  p a  e n L  f i r m l y  d e n j e s  r h i s , . . , ,
(psychiat!ic Evatuatlon - adnis s i oDlscleenr no :
l 1 l 4  /  I  c 9 5 :  R o b e ! L  B o u c h c L ,  l v . D . )

"re leadlty adhitted to havlnq bee! ovelcoee with glief
lhen hea l tng  about  l i s  g i l ] f f lencr ,s  tega l  s l tua t ion . . . , ,
(Psychta t r l c  EvaLuat ion  -  adh lss ion /sc leen ina :  Menra l
s r a r u s :  I I l 4 / 1 9 9 b :  F o b e r E  B o u c h a L ,  l v . D . )
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' 1  e m o - o v e d  a s . n  e x p e ! ! / r n u e s '  c a L o r  G e r a l d  P l e c h o c k i  ' s e e

::::ii:"H;::.ii:-;*;i':"": i::;:;.1 :.':::::::'":;::. ::":L
i:!:":i"iiiltl;r''n:i:: :..":.r:;:::'::':.::"::: ::"'i::1";':::-
:i.:ii:ixi'll:::l:::i:1.':::l::::':" li.xill'13.'13'=iil":'"""
exaninat ion ot  Ehe State 's  eapet t '

"A tacticaL decision "as nade bv ne not to put on an expen

r*  " . r * .e  " ! !  cqarnst  us and nv iudsr" - r  'as  Lo s toD berore qe

:i::::"::ti'"i::l't*i:"il;: :l'::::.:l'"i"1'il"'ts'ili' *,'"'
; ; : ; : ; ; ;  . ; .  rniL j  a ! .  staLemenE'" i ' l : : - :* : I : ' * : ' : i : : . :n: :" ' : . : i ;

il:'l:il:' "1ii::'":::!lirilr!iiri!:iI';:;"ii.::;i!":!*,t'":::
l :":: l : ' : ; ' : i ."::: i" i i l . ' l : :" ' i :: ' i : : " ' ,h raH enfolcemenE on

i:::;ri";i:'*":!.:":i:';:;, :1""?;;e';;::l'iii;.'!iliTill".""'
page 52)

' 'De fense .ounse l  i3  accused o f  hav ing  fa i led  !o  in te lv lew

*' .r'ini ii"i.;. vilnesses . ' ""'"lil ' l:.i 'tsli.ii l l.!""n. o,o
ill"iiiii'!i;'lliill:ilii.lii Tl?ii;"1'i":i:i,:i":it.ru'::;l::'
raken bv  la {  en fo lcement

lll i;;i":*.;::i:"tli, ;:iil.i!i,':i:"*!ii!"'ilii;.'.i3* 
*"

of fense lepor ts ,  a I I  o f  Ehese {e !e  .oDE

i*:i.::i.u:i"::";':i:;:';:':""::.:;'1.:=;""1'il"1'iii'''""
i!::i::iii;1,:: i:; ilsi.il'i"i'l;l?d"::ill: ii:';.:ii::":"'^"
per iod  sur lound inq  h is  death '

' ' I f 1 5  J o h n n y  c o n e  ! € t e L v '  r d e a  r r n s  a b s o l u t e l v  c o L ' t e !  t o

:::.:':i ir;;.i::';::8,:iii !irtlll!::i?l"rlii.,""::,.::iit.:
: : : ' : : : t : :  : ' r : : : . : ; ' : : : : :  " ; ' i ; : : : : : : " . .  Jn Le dr inklns

:,;:*i1".*:'":: !;""'i:!:';:".:"":i".?l! illS'"ti'il; il"
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' 'As  Lo  Lhe !ssue o f  rd iqenc / ,  Lh-s  !Es  no t  an  issue un t i l
a f te !  the  conv ic t ion .  He!  fan i l y  and f l iends  were  no t  v i l l i nq  to
suppor t  the  appeaf .  I  ass isEed Ms,  shau -n  b r -n91ng her
f loanc ia l  s ta tus  to  lhe  a t ten t ion  o f  lhe  Cour t /  an< l ,  a f te r  a
hea l inq ,  succeeded in  qe t t ing  the  s ta lement  o f  fac ts  pa l t ia l l y
pald fo! afte! the Tlial Judge dete!&!!ed that she had intelest
rn  oe lsona l  p loDef ty .

" I  eas  present ,  in  the  cour t loon,  du l iDg eve ly  aspec !  o f
this rlIal bu! because of a plior setlihq I {as not preaent to!
the  vo l r  D i re  in  the  preced inq  case,  so ieve i ,  !  had  an  ehp loyee,
a non-taryer, present to listen fo! lesponses flon soFe of the

"Ms.  Shaw a l leges  tha t  I  sa id ,  r the  ohore  t ! !a l  Has  a  gahe
bet*een tbe  ass is tan t  pEosecuto !  and lha t  sHe was jus t  a  pawn ln
the  gane. '  Under  no  c I l cuns tances ,  in  th is  .ase  or  any  o ther ,
have I  eve !  thought  o f  o r  a l l i cu la ted  sucb a  v iew.  A  nu lde !

"M.. shaw fulther alleg€s that I failed to bave a fitu
coMand o f  the  fac ls  and 1ar  pe l ta i r ing  to  he !  dase.  In  ansve! ,
I subnit the enii-re statenent of faets. The lecold does not
suppolt these allegatione.

"Ms.  Shaw sugqests  tha t  in  the  absence o t  lne f fec t i ve
assistan.e of counsel she rould have plesented eeidence favolable
to the defelse of actuat innocence and changed the out.one of the
t r ia l -  I  spent  nany  hours  in  p lepara t lon  fo r  the  t !1a l  o f  th is
case. one of the ch11<l!en in her affictavlt Epeaks of talkinq to
ne and ooe o f  my assoc ia les .  I  aesume tha t  the  assoc ia te  uas  the
retatned investigato!/folensic €xpelt. fiheD I have lhe lesoulces
to  h i le  an  inves t rga to !  in  any  g lven.ase I  have the  i i ves l iga to !
p lesent  in  ta lk inq  to  po ten t ia l  { i tnesses ,  o !  have the
investlqator conduc! the intervier. The State had evidence bolh
dr !ecr  and c i rcumsLcnEra l  !h tch  sudges!ed  a  re laLronshrp"
netveen M3, Shav and J€!!y Hifbuln, she nov contelds lhat he {as
forced to say tlings detllhental to he! that she was belng
s ta lked/  bu t  the  s ta te  had 1n fo4a l ion  on  the  s ta lk ing ,  and
fa i ted  to  d isc lose  i t .  The fac t  i s  rha t  the  s ta te  d id  d isc lose
ev idence o f  ques t lonab le  contac ts  be tween Ms.  Shau and r , t l .
H i lbu$,  one be lnq  a  ho te l  lece ip t .  ]n  th€  la te  a f te rnoon o f  the
f1 !s t  day  o f  the  gu i l t / lnnocen.e  s tage o f  the  t r ia l ,  I  was
returnins to the courtlooft dulInq a breah rhen I obselved the
local lv c!€r pointing thei! cahela thlough a grass window and
fihinq lnside the courtlooh. To ny utter aMz€frent, Ms. Shau
and N1r ,  H i lburn  re le  s tand ing  ins ide  the  ba !  a t  de fense counse l ' s
table holding each other in a lonantic enbrace. I had lepeatedly
varned Ms,  sha{  to  s tay  a 'ay  f lon  M! .  H l lburn .
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. S h a u ^ f u r t h e r . t L e g e s  t h a  t  d u e
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to  i l tness I  could sot

_ne!  re ta ined counsel  anKequest ,  rece lved a
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"as  a  qene la1  r . ; " . . " . "  Ms.  shaw's  mny " r r " * . r * .  t  " r .n
to offer as an opinion that when taken as a {hole based upon the
tlanscripr, rhe sratesent of Facts, and appellate bliefs rhat
.{hile I R6y not hare plovided pelfect cousel, ho,ever t dld
provlde replesentalion that fa! eaceeded the 6tandald fo!
eff€ctlve counsel. Should the coult deen it applopllate to glant
a healing {1th s{o!D testinony I vilt be pleaged to app6a! and
testlfy unde! oath and hole fqlly atrd cohlletely develop the
facts that suppolt the leasonableness and appiopliateDess of the
defense sE la te9y .  "

FURTHER, AF'IANT SAYETI{ NOT.

SWORN TO AND SOBSCRIBED EEFORE

AND gOR TIIE
S1AIE OF TEXAS
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